


The BANKING 
LAW JOURNAL 


OF MICHIGAN 














APR 15 1960 


BUSINESS ADMINISTRATION 
LIBRARY 


ESTABLISHED 1889 








VOLUME 77 MARCH, 1960 NuMBER 3 








RECENT BANKING LEGISLATION w........c:cccsssssssssssssssesssesssssessseees 185 


Bank Selling “Pledged” Stock Held to be an Underwriter Within 


Meaning of Securities Act OF 1033 ............-.c..cscscsssssssssssssessesesseeee 204 
Bona Fide Purchaser of Share Certificate Prevails Over Judgment 

SE scigennseninintenien svvssceesnssscsosnnssccecusnsecsessnssscsensssscssnnsescconsesecsees 212 
Depositor Charged With Receipt of Cancelled Vouchers Taken by 

BRIE. ercininiinninaneninnnennnninennnniinnianennieneiannneens canna 220 
Impostor Rule Applied to Government Checks ...........::ssssssssessesseseenees 293 
National Bank Required to Produce Foreign Branch Records ........ 228 


Bank's Refusal to Honor Cashier's Check Justified Because of Fail- 







OW OE COIR ccecesencssscesnecsnrocsoneaninsinnny se scheremnasasecetenineeeentnmans 232 
Bank As Entruster Prevails Over Trustee in Bankruptcy ...........:.0:000+ 236 
I TIIITIII ss isssscinisiienienpietirennicenlnigiieiianipeheinidighiamsinainaniaaite 240 
ITI dnc iia aiiiitihdaainaiaia 245 
Banking Legislative Trends in the States ...............sssssssssssssseseseeeesees 247 
SE Ee ne Te I eecccrcrtettrntsneersncnenrcieteinenrenciee 








I i a 


For complete table of contents see page ii 





; 


| 
; 


TE me RS 








| 
| vee 
{ ites oo é: i — SOM | Rokr 
i =e 
| ae - YUU LOOKING TOWARDS PERD oe he 
| The promotion of Peruvian foreign trade hes been one® :) 3"|f.- sen 
of the’ main objects of our bank ever since its founda-)) shies 8 
tion more. than ‘70. yoo rs.ago. If you are. interested in: “uy: ed Ria 
doing business’ in ‘Peru ‘a letter addressed: to’ us. will pos yok eae 
assure you our friendly co-operation. SAYS ane Pike a sie 
BANCO. DE CREDITO DEL PERU. at eat 
Head Office - = LIMA: ca Cea 
105 Offices Th Riaheuk the: Country. : a ri en 
CAPITAL ' — 5 /.80,000,000.00 at RR Aad teens 
‘SURPLUS — 8 /.108,640,073.61 6 at i EE et 





“Peru's Oldest National Commercial Bank” Peng se ¥S ra 








Practical Cost Accounting oe 
for Banks ues 
MARSHALL. C. CORNS ear Serna ee 


For the first time, a practical book on bank cost accounting, bankers have ‘been. : 
wanting for years, complete with detailed instructions to enable any banker who is* 
cost-conscious to determine the profitableness of his operations and cost. of services 
rendered, Use of this book will rovide the “tacts or revising Account sane 
Methods and Service'‘Charge Schedules. ~ .; 

With this practical tool. of management in concise and simple ‘form. at’ your. 
fingertips, it will no longer be necessary to “guess” your. costs. Every banker who. 
uses this book ‘pepety. can determine’ the profit or loss of any department of his: 
bank, the actual cost of performing: every, operation, and providing every paghhoar 
merely by completing the schedules-and .a cnbit his. own. income, . > 
activity figures to the work popes and tte, step: by, Step, ac si 


detailed instructions. 
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TESTED TECHNIQUES 
IN 
EANK OPERATIONS 


( An Encyclopedia of Bank Management } 


Edited by John Y. Beaty 
for 24 years, Editor of Bankers Monthly 


This book is designed to be used not only as a reference book to 
give information about any specific bank operating problem but 
also to be read from beginning to end in order to show the reader 
what many different banks are doing to improve their operations 
and make their daily work more efficient. 436 experiences of banks 
all over the country are described. 


With this book available at your own desk you have before you the 
profitable experiences of many successful banks. 


Topics are arranged alphabetically. For example, under LOANS 
there is given a long list of cross references to other topics in the 
book that discuss various kinds of loans. By reading these cross- 
referenced topics and all the topics under loans you will find the 
complete story on loan practices of many different banks—informa- 
tion useful in checking your own methods. 


PRICE $12.00 DELIVERED 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


HIS new book is a practical guide to bank auditing 

routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president, 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 


of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
plannezs. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 
nin 


g- 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, with a yy of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options @ business insurance trusts © key man insurance @ use of wills in family 
and business plans ©@ will provisions @ revocable trusts © selection of trustees © 
trustee's management powers © prudent man investment rule © accountings © 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting @ what state laws apply to 
trusts © death of major stockholder © and many other topics. 


Price $10.75 delivered 
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Recent Banking Legislation 


JAMES J. SAXON® 
Chicago 


The long-needed overhauling of the federal laws affecting 
banking got underway with a good push in the First Session 
of this 86th Congress. Topping the Congressional achieve- 
ment in this area was the adoption of the reserve requirements 
bill, and the two extensive national bank bills, known as the 
“Brown bills” after the highly regarded Congressman Paul 
Brown of Georgia, Chairman of the Banking Subcommittee 
of the House Banking and Currency Committee. . 


The spadework for most of this legislative achievement 
was done in the preceding 85th Congress in connection with 
the ill-fated Financial Institutions Act. It was in 1956 that 
Senator Robertson and his associates on the Senate Banking 
and Currency Committee began the long and painstaking 
study of the suitability of the federal banking laws to this age of 
the atom, automation, the jet, and lunar exploration. The 
proposed 252 page Financial Institutions Act passed the 
Senate but after lengthy, searching and valuable hearings died 
in the House Banking and Currency Committee. Yet it was 
the work done by the Banking Committees of the Congress 
and their staffs, the Federal Supervisory Agencies, and the 
Advisory Committee to the Senate Banking and Currency Com- 
mittee on this omnibus bill that was to bear fruit in the enact- 


*Member of the Illinois Bar. 

This article is reprinted with permission from the paw 1960 issue of THE 
BUSINESS LAWYER, a publication of the Section of Corporation, Banking and 
Business Law of the American Bar Association. 
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ment of the national bank bills and the reserve requirements 
bill. These statutes were effective on approval. 


THE RESERVE REQUIREMENTS ACT 


The enactment of the reserve requirements bill, P. L. 86- 
114, approved July 28, 1959, is of singular importance to the 
6,331 member banks of the Federal Reserve System. It had long 
been apparent that Congressional reappraisal and reform of 
the structure and level of cash reserve requirements would 
have to be undertaken. The Board of Governors of the Federal 
Reserve System had had the problem under study off and on 
for a number of years, but had proposed no legislative recom- 
mendations to the Congress despite the prodding of many 
bankers and key members of the Senate and House Banking 
Committees. When the Federal Reserve Board finally did 
submit its legislative recommendations, it was too late in the 
Second Session of the 85th Congress for consideration and 
action, and the bill (with minor technical differences) was re- 
introduced early in this 86th Congress under the sponsorship 
of Senator Robertson of Virginia, Chairman of the Senate 
Banking Committee, and Congressman Spence of Kentucky, 
Chairman of the House Banking Committee. This bill, known 
popularly as the “Vault Cash Bill” (although this title is some- 
what misleading in referring to only one portion of the bill), 
passed both Houses with one major amendment. 


This statute amends Section 19 of the Federal Reserve 
Act in four principal respects: 


(1) It gives the Federal Reserve Board discretionary auth- 
ority to permit member banks to count all or part of their 
currency and coin on hand (so-called vault cash) as part of the 
reserve which a member bank is required to keep on deposit 
with its respective Federal Reserve bank. This provision thus 
ends the prohibition dating back to 1917 on the inclusion of 
vault cash in member bank reserves. Under the new provision, 
the Board has unlimited discretion pursuant to regulation to 
determine when and to what extent all or one or more classes 
of member banks may count vault cash in computing their 
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reserve requirements. It is the apparent intent of Congress 
that vault cash will be freed gradually by the Board as mone- 
tary conditions warrant. To the extent that the Board author- 
izes the counting of vault cash, it will free additional reserves 
for lending and investment by member banks, since the effect 
of the pre-existing prohibition was to sterilize and immobilize 
vault cash as a non-earning, non-working assets of a member 
bank. So long as vault cash or any part thereof is so sterilized, 
reserve requirements are effectively at a higher level than the 
rates of percentage prescribed by the Board. As 62% of the 
approximately two billion of vault cash is held by the 6,007 
country member banks, the inclusion of vault cash in their 
reserves will be particularly beneficial to the smaller business 
and agricultural communities served by these banks. A larger 
part of the resources of these banks is tied up in vault cash for 
a number of reasons, including the distance separating them 
from their respective Federal Reserve banks. To a lesser 
extent, the 274 member banks classified as reserve city banks 
would have added usable resources under this provision depend- 
ing, inter alia, on the convenience of their access to their 
respective Federal Reserve banks for cash. The new provision 
will have only negligible impact on the large central and 
reserve city banks which greatly economize their cash on hand 
because of their easy access to the Federal Reserve banks and 
for other reasons. But the constructive effect of the inclusion 
of vault cash, however it may be allowed and apportioned 
among member banks, will be to expand the resources available 
to the banking system for meeting the growing credit and 
investment needs of business, agriculture, industry, and state 
and local governments. It need hardly be said that the Federal 
Reserve Board is to be commended for recommending to the 
Congress this change in the law. 


(2) A second provision of the act, also proposed to the 
Congress by the Board, would grant the Board permissive 
authority to carve individual member banks out of their exist- 
ing classifications as central reserve city or reserve city banks, 
as the case may be, for the purpose of cash reserve require- 
ments and to place such banks in a lower classification of reserve 
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city or country member banks, as the case may be, such authority 
to be exercised either in individual cases or under regulations 
of the Board “on such basis as the Board may deem reasonable 
and appropriate in view of the character of business transacted 
by the bank.” This provision replaces the Board's authority 
under the prior law (adopted in 1918) to permit individual 
member banks to maintain lower reserve requirements if located 
in the “outlying districts” of central reserve or reserve cities. 


Under that prior law the Board was unable to reclassify 
to lower status specific banks which were located within central 
reserve and reserve cities or districts and hence could not 
reasonably be considered as located “within outlying districts” 
of such cities. The new provision is highly constructive in prin- 
ciple in that it gives the Board broader authority to enable it to 
lower the reserve status and thereby the reserve requirements 
of specific banks, including banks whose present higher reserve 
status results simply from their geographical location. 


As is apparent on its face, the “character of business” stand- 
ard, if it may appropriately be called such, which would pur- 
portedly guide the Board under the quoted language is general, 
vague and indefinite. From the standpoint of administration, 
this provision may present problems of considerable delicacy 
and complexity. It may well be that the Board has in mind 
certain cases with which it could deal with a minimum of 
difficulty under such a provision, but what of cases inter- 
mediate between the obvious cases on either end of the spectrum 
of banks attempted to be differentiated for purposes of the 
new escape clause on the basis of character of business? 
Indeed, it is also in this practical context that one may ponder 
the question of what the Board might consider to be “character 
of business.” Yet the Board strongly resisted a proposal to 
write into the statutes specific standards which would serve as a 
practical guide to banks and attorneys therefor in seeking to 
attain what they consider to be justifiably lower status. Ad- 
mittedly, the development of specific tests may not be easy, 
but it is nonetheless greatly to be hoped that the Board will aid 
effective implementation of this provision by proposing regula- 
tions which will define the term “character of business” with 
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reasonable specificity, so that the affected parties may have 
understandable yardsticks to go by. Obviously, a set of ade- 
quate and specific tests would be highly desirable, even if the 
development thereof would result in delaying the regulations 
which the Board is authorized but not expressly required to issue 
under this new provision. It seems apparent that the Board 
should in time prescribe regulations, and not rely merely on 
individual applications for relief. There is no reason why an 
individual member bank may not now apply for lower classi- 
fication, so that no bank would be penalized by delay in the 
issuance of regulations. Collaterally, it would be a beneficial 
change from past practice if the Board of Governors would 
give public notice of any change in the reserve status of a 
member bank, whether authorized pursuant to individual appli- 
cation or pursuant to regulation, together with a statement of 
the reasons supporting the change. However, notwithstanding 
the foregoing comments, the authority herein granted to the 
Board to reclassify banks is a constructive and long-needed 
amendment which should result in curing or ameliorating some 
of the inequities that have been permitted to exist for so long 
under the prior 1918 “outlying district” amendment. 

(3) A third provision of the act authorizes the Board of 
Governors to fix reserve requirements for demand deposits of 
central reserve city and reserve city banks within a range of 
10% to 22%. (The reserve range for country member banks 
remains unchanged at 7% to 14%. Under present regulations 
reserve requirements against demand deposits are 18% for 
central reserve city banks, 162% for reserve city banks, and 
11% for country member banks.) Under prior law, the range 
of reserve requirements was 13% to 26% for central reserve city 
banks, and 10% to 20% for reserve city banks. The new provision 
by equating the maximum and minimum range for central 
reserve and reserve city banks alike is constructive. First, it 
reduces the maximum reserve which could be imposed on 
central reserve city banks from 26% to 22%. Neither the Board 
nor the Congress saw any sound reason in the light of the 
economic growth and monetary needs of the country to impose 
such a high reserve against and thereby to sterilize such a 
large percentage of the demand deposits of any member bank. 
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The Board’s testimony was to the effect that it saw no need in 
the foreseeable future for a reserve in excess of 20%. But the 
new provision taken alone, while it equates the minimum and 
maximum limits applicable to central and reserve city banks, 
would nonetheless have continued the authority in the Board 
to maintain a differential in reserve requirements against de- 
mand deposits between central reserve and reserve city banks, 
and it was this glaring inequity which led to the amendment 
adopted by the Congress to eliminate the anachronistic and in- 
equitable separate and special central reserve city classification, 
which is discussed under (4) below. 


(4) Whatever may have been the validity for the central re- 
serve city classification when it was established under the old 
National Bank Act in 1863, the prodigious and continuing growth 
and redistribution of the financial resources of the country has 
long since made the distinction unjustifiable in fact and in logic. 
Chicago, New York and St. Louis were first designated as 
central reserve cities in 1887. No other cities have been so 
classified. In 1922, the City of St. Louis was reclassified to 
lower reserve city status by the Board pursuant to its powers 
under Section 11(e) of the Federal Reserve Act. 


A vastly significant result of the regionalized central bank- 
ing system established pursuant to the Federal Reserve Act was 
to accelerate substantially the decentralization of deposits and 
thereby to quicken the development of other cities as major 
financial centers. This decentralization of bank deposits con- 
tinues to this day. The growth of cities other than New York 
and Chicago into major financial centers is reasonably well 
reflected in the size of the banking institutions situated in such 
cities. Of the 25 largest banks of the country ranked according 
to deposits (an accepted test of size) as of December 31, 1958, 
14 are situated in the reserve cities of San Francisco, Los An- 
geles, Pittsburgh, Detroit, Boston, Cleveland, Philadelphia, and 
Dallas. All of these large banks being housed in cities classified 
as reserve cities are subject to the lower reserve requirements 
applicable to reserve city banks. 


It was considerations such as these which apparently moved 
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the Congress, against the strong opposition of the Federal 
Reserve Board, to write into the act the provision eliminating 
the central reserve city classification by operation of law effec- 
tive three years after date of approval of the act. After July 28, 
1962 there will be only two classifications of member banks, 
reserve city and country members. The purpose in delaying 
the effectiveness of the provision is to give the Board an oppor- 
tunity to eliminate the differential in reserve requirements in 
several bites or in whole as monetary and economic circum- 
stances should warrant within the three-year period. 


P. L. 86-114 marks a substantial and constructive reform 
in the structure and level of cash requirements, which is strongly 
grounded on the changes in the Nation’s banking system and 
economy that have occurred in the 45 years since the Federal 
Reserve Act was passed. Adoption of the reserve requirements 
bill marks another landmark achievement in banking legislation. 


This is not to say that Section 19 of the Federal Reserve Act 
as amended by P. L. 86-114 is now free of inequities and 
anachronisms. Why, for example, should the mere geographical 
location of the head office or branch of a member bank result 
in a uniform reserve requirement for all offices and branches of 
the bank no matter where located, so that paradoxically demand 
deposits housed in different banking premises in the same 
locality are in one case presently subject to a reserve of 11% and 
in the other case to a reserve of 16/2%, merely because in the 
latter case such deposits are housed in a branch of a bank whose 
head office is located in a reserve city? Similarly, serious ques- 
tion may be raised with respect to the continued maintenance 
of any reserve against savings and time deposits and a fortiori 
with respect to the existing high reserve requirement against 
such deposits. 


While further material amendments to the reserve require- 
ments provision may have to await the digesting of the major 
amendments adopted in P. L. 86-114, it would seem that at an 
appropriate time the Congress would inevitably come to grips 
with significant additional amendments such as those set forth 


above. 
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THE TECHNICAL AMENDMENTS ACT 


P. L. 86-230, the so-called Technical Amendments Act, 
contains many amendments which in the aggregate make an 
important contribution to the modernization of the legal 
machinery under which national banks function. Moreover, this 
act eliminates from Title 12, U. S. Code, numerous provisions 
which have become obsolete or unnecessary, and retention of 
which would serve only to clutter up the law. These include 
provisions which expired by their own terms and provisions 
relating, for example, to governmental institutions which have 
been dissolved. The main bulk of the so-called technical pro- 
visions constitute a wholesome revision of existing law affecting 
national banks, the nature of which may perhaps best be illus- 
trated by the following examples: 


1. Postpones to the next following business day a shareholders 

meeting for election of directors which falls on a legal holiday; 

2. Changes from five to ten days the time for transmittal of call 
reports; 

8. Eliminates the requirement of reporting dividends within ten 
days after declaration thereof and substitutes therefor discre- 
tionary authority in the Comptroller to require such reports; 

4. Prescribes for the first time a general procedure to be fol- 
lowed for amendment of the charter; 

Provides expressly for the payment of quarterly dividends; 


6. Requires approval of the Comptroller to change the location 
of main office within the limits of the state, town or village 
in which located; 


7. Requires approval by a two-thirds vote of the shareholders 
of a bulk sale of assets of a national bank preliminary to 
voluntary liquidation, except where waived by the Comptrol- 
ler in an emergency; 


8. Makes numerous and constructive procedural changes in the 
law applicable to merger and consolidation with respect, for 
example, to publication of notice, notice to shareholders and 
waiver thereof, rights of dissenters and appraisal of dissenter 
shares, date of determination of value of dissenter shares, 
disposition of shares not taken by dissenters, and transfer of 
fiduciary functions and administration of estates to the result- 
ing bank by operation of law without court order or other 
action; 
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9. Requires approval of the Comptroller of the Currency, or of 
the Federal Reserve Board in the case of a state member 
bank, if the total dividends declared in any calendar year 
exceed total net profits for that year plus retained net profits 
of the two preceding years less any required transfers to 
surplus or for the retirement of any preferred stock, and for 
this purpose defines the term “net profits”. 


THE LENDING POWERS ACT 


P. L. 86-251, the so-called Lending Powers Act, makes 
liberalizing changes in the lending powers of national banks. 
The basic 10% lending limit of Section 5200 on loans to a single 
borrower stands unamended. The changes made have long 
been necessary to modernize the lending authority of national 
banks in line with existing statutes in the advanced states, and in 
recognition of the current patterns for financing business, in- 
dustry, and agriculture. Many of the provisions found in the 
previous law were simply technically or substantially inade- 
quate. In addition, the bill as enacted increases the borrowing 
power of a national bank to make it somewhat more consistent 
with the law generally prevailing in the states applicable to 
state banks. The provisions of P. L. 86-251 greatly improve 
the lending machinery of the national banking system, as is 
apparent in the following discussion: 


So-Called Working Capital Loans 


Section 4 (d) of P. L. 86-251 writes a new section into Sec- 
tion 24 of the Federal Reserve Act to authorize a national bank 
to make loans to manufacturing and industrial business where 
the bank looks for repayment to the operations of the borrower's 
business but takes a mortgage on the borrower's real estate as 
additional security, without such loans being classed as real 
estate loans. Thus, such loans would be considered as ordinary 
commercial loans, even though the bank has taken a mortgage 
or similar lien on the plant real estate as supplemental security, 
either to provide protection against a hostile creditor who may 
secure a lien on part of the property of the borrower or to pro- 
vide an additional cushion to the bank. This amendment is 
logical and desirable, since the primary security on which the 
lender relies in such loans is the borrower's general credit 
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standing and the forecast of his operations, and sot the real 
estate which is taken as supplemental security or as a pre- 
caution against contingencies. The risk that such a loan made 
under prior law would be classed as a real estate loan frequently 
had the illogical result that the bank would have undertaken 
the financing on an unsecured basis, thus depriving the lender 
of the possible benefit of supplemental security. This paradoxi- 
cal situation is desirably corrected under the act. In appraising 
and interpreting this provision, it may be useful to read the text 
of the Comptroller’s statement in recommending this provision 
to the Congress. 


“Amend the statute to permit national banks to make work- 
ing capital loans to manufacturing or industrial enterprises se- 
cured by liens on the physical properties of the enterprise, in- 
cluding plant real estate, without such loans being regarded as 
real estate loans. Loans for the purpose of financing the con- 
struction of such plants, or to refinance existing mortgage indebt- 
edness on such plants, must be regarded as subject to all perti- 
nent provisions of this section. 


“Manufacturing and industrial companies or firms regularly 
borrow money for working capital purposes from national banks. 
In some cases, because of moderate credit weaknesses which must 
be assessed with great care because of the size of the loan and 
its repayment terms, and which could become more acute under 
adverse conditions or circumstances, it is considered prudent 
judgment on the part of bankers to require a collateral mortgage 
on the actual plant of the borrower. The loan is based on the 
premise that it will be used for normal working capital purposes 
and will be repaid from profitable operations, the liquidation of 
inventory or receivables, etc. The plant has, in most instances, 
salvage value only if it cannot be operated on a profitable basis. 
Such loans are in reality commercial loans and represent ordinary 
business financing. Such loans should not be treated as real estate 
loans subject to the provisions of Section 24 of the Federal Re- 
serve Act. (12 U. S. C. 371). The reasons behind that statute and 
the purpose for which the statute was deemed desirable do not 
apply in the case of this type of loan which will be liquidated in 
a normal business way, barring unforeseen reverses.” 


In thus exempting loans which qualify under this exception 
from the restrictions and limitations of Section 24 on real estate 


RECENT BANKING LEGISLATION 195 


loans, this provision brings the authority of national banks more 
nearly into accord with the law prevailing in some of the ad- 
vanced states, and thus puts national banks on a more com- 
petitive basis with state banks located in these states. It seems 
clear, however, that the provision is not intended as a general 
authority to treat any loan to a manufacturing or industrial 
enterprise secured by real estate as exempt from the real estate 
loan limitations of Section 24. If the provision is reasonably 
employed by national banks consistent with the Comptroller's 
recommendation quoted above, there would seem to be no 
reason to restrict its scope of application narrowly either as to 
type of borrower or as to purpose or use of the funds. 


Temporary Construction Loans 


Under Section 4 (c) of the act, a national bank is authorized 
to make temporary industrial and commercial construction loans, 
secured by a mortgage or lien on the real estate on which the 
building is being constructed, with maturities not exceeding 
18 months, to finance the construction of industrial and commer- 
cial buildings, provided there is a take-out by a responsible 
lender on completion of the building, without such loans being 
considered as real estate loans. Under the new provision no 
specific aggregate limitation is placed on the amount of such 
loans a national bank may have outstanding at one time, but 
the amendment would impose a general limitation of 100% of 
capital and surplus on the combined aggregate of outstanding 
residential, farm, industrial and commercial construction loans. 
This amendment would thus correct an unnecessary restriction 
of the prior law, the effect of which was to deny access to a 
national bank for such temporary industrial and commercial 
construction financing. 


The authority thus conferred enables a national bank to take 
up a fair share of the demand in our growing economy for this 
type of financing. In such loans the proper and primary reliance 
of the lender is on the take-out and not on the real estate 
security. This being the case, there is no reason why any such 
loan should be treated as a real estate loan merely because of 
the real estate security. This provision, like the so-called working 
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capital loan provision, is a further recognition that it is the 
substance and not the form which should control. This new 
exception to the real estate loan limitations of Section 24 con- 
stitutes an important contribution to effective lending 


machinery. 


As noted above, the new law establishes an aggregate limita- 
tion of 100% of capital and surplus for farm, residential, indus- 
trial and commercial construction. Under the previous law, 
which dealt only with residential and farm construction, the 
limitation was 50% of capital. Based on the observations of a 
number of commercial bankers and the experience of the Comp- 
troller of the Currency, it is believed that the new aggregate 
limitation of 100% of capital and surplus on the four types of 
construction loans will afford a safe and desirable over-all lend- 
ing limit on such loans. 


Other Changes in Section 24 of the Federal Reserve Act 


The limitations and restrictions in Section 24 on real estate 
loans are amended by Section 4 (a) of the act to authorize 
leasehold loans under a lease which does not expire for at least 
ten years beyond the maturity of the loan. This is a constructive 
amendment to the previous law which limited leasehold loans to 
renewable leases of not less than 99 years or leases having a 
period of not less than 50 years to run from the date the loan 
was acquired from a national bank. The corresponding pro- 
vision of the prior law had little value. 


A provision of similar import by way of accommodating 
lending authority to contemporary practices and requirements is 
the amendment made by Section 4 (b) (1) of the act which 
raises the limit on real estate loans from 66 2/3% of appraised 
value to 75% of appraised value. This increase in the lending 
limit on amortized real estate loans should enable national 
banks to compete more vigorously in the mortgage lending field. 
There is a significant difference between the 75% loans now 
authorized by this new provision and the 66 2/3%, ten and 
twenty-year loans previously and still authorized by Section 
24 of the Federal Reserve Act. This difference is that the newly- 
authorized 75% loan must not only be fully amortized but must 
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also contain no provision for a balloon payment at the maturity 
of the loan. The amortized requirements applicable to such 
loans continue to provide a large measure of safety to national 


banks making such loans. 


A third such amendment excepts from the appraisal and 
maturity limitations of Section 24 loans fully guaranteed or in- 
sured by a state authority which can and has pledged the full 
faith and credit of the state for repayment of the obligation. 
This amendment is intended to allow national banks to make, 
purchase or participate in loans issued by qualified develop- 
ment credit corporations and similar organizations created by 
the legislature of a state in order to aid in state economic de- 
velopment. While this provision may have only a limited sig- 
nificance today, the growing interest of other states in the 
establishment of similar authorities suggests that this amend- 
ment may have larger significance in the future. To fill out the 
significant changes in Section 24, it may be desirable to note 
that Section 809 of the Housing Act of 1959 (P. L. 86-372, 
approved September 23, 1959) excludes from the aggregate 
loan limitation of Section 24 mortgage loans insured under 
Section 203 of the National Housing Act, FHA residential sales 
housing. 


Consumer Installment Loans 


Section 3 (d) of the act adds a new exception to the basic 
lending limitation of Section 5200 by limiting to 25% of capital 
and surplus the amount of negotiable or non-negotiable recourse 
or guaranteed consumer installment paper which may be ac- 
quired by a national bank from one seller, unless the bank 
certifies in writing that it is relying on the maker rather than 
the endorser for the payment of such paper in which case the 
basic 10% limitation on obligations of the maker is the sole 
applicable limitation. Under the prior law recourse or guaran- 
teed consumer installment paper was subject to the general 
10% limitation of capital and surplus if non-negotiable, but 
was subject to no limitation if negotiable, since such negotiable 
paper was treated as being within Exception (2) of Section 
5200. 
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The requirement in the new Exception (13) of a full re- 
course endorsement or an unconditional guaranty is satisfied 
by any type of document under the terms of which the dealer 
unconditionally guarantees payment of the unpaid balance 
of any paper with respect to which the maker is in default, or 
is unconditionally obligated to repurchase from the bank for the 
unpaid balance any paper in default. This document might be 
a separate guaranty agreement between the bank and the 
dealer, a repurchase agreement, or any other type of agreement 
which unconditionally obligates the dealer and upon which 
the bank may place full reliance. 

There is, of course, sound basis for raising the limit on non- 
negotiable paper, as banks in fact rely more heavily on dealers’ 
guarantees or repurchase agreements for their protection than 
upon negotiability, as, for example, in the case of conditional 
sales contracts. In the case of such negotiable paper the pro- 
vision does not limit the amount of negotiable paper which may 
be acquired with the endorsement of the dealer; it merely limits 
the amount of such paper which may be acquired with reliance 
on the endorser without evaluation of the maker with respect 
to each obligation in excess of 25% of the bank's capital and 
surplus; and the bank to its benefit may, of course, legally hold 
the endorser on such excess. The requirement of evaluation 
of the credit-worthiness of the maker and the written certifica- 
tion of reliance thereon, if negotiable paper is to be taken in 
excess of 25% of the bank’s capital surplus, will apparently be 
carefully enforced by the Comptroller in the light of the strict 
statutory requirement. The testimony of the Comptroller's 
office clearly reflects the importance which the Comptroller 
attaches to this requirement, which is basic to the statute. 

When this provision was first proposed some objections 
developed which appeared to have arisen from a misunder- 
standing of the purpose and working of the proposed provision. 
It seems the objections then raised have dissolved. It is 
believed that the new provision is a sound one and is so regarded 


by bankers generally. 
Other Changes in Section 5200 of the Revised Statutes 


The bill makes a number of other changes in this section 
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dealing with the lending powers of national banks. For example, 
Section 3 (a) of the act amends Exception 6 of Section 5200 of 
the Revised Statutes to permit a national bank to lend one 
obligor not more than 25% of capital and surplus against fully 
insured, frozen or refrigerated, perishable, readily marketable 
staples, for a period not exceeding six months. Under prior 
law, readily marketable staples had to be non-perishable in 
order to qualify as security under Exception 6 of the above-cited 
provision. The proposed amendment is simply a recognition 
of the growth and importance of the frozen foods industry. 
This is another good example of the sorely needed moderniza- 
tion the laws affecting national banks accomplished by this act. 


Section 3 (b) of the act amends Exception (7) of Section 
5200 R. S. to permit a national bank to acquire to a limit of 25% 
of capital and surplus obligations of dealers in dairy cattle 
arising out of the sale thereof which bear a full recourse en- 
dorsement or unconditional guarantee of the dealer and which 
are secured by the cattle being sold. Under prior law such 
obligations arising out of the sale of dairy cattle did not pre- 


viously qualify under any of the exceptions to the basic limita- 
tion, and the prior law therefore presented unnecessary and 
undesirable obstacles to the convenient financing and sale of 
dairy cattle. The authority granted under this provision of the 
act with respect to such obligations merely places the financing 
of dairy cattle sales on a parity to similar transactions involving 
other livestock. 


Finally, the statute amends Exception 8 of Section 5200 of 
the Revised Statutes by striking the words “in the form of 
notes”, so as to eliminate the requirement that obligations 
secured by United States obligations need be in the form of 
notes in order to qualify under this Exception, and makes a 
similar amendment to Section 11 (m) of the Federal Reserve 
Act, so as to make this amendment applicable to state member 
banks. This is a necessary clarifying amendment to assure that 
instruments other than notes, primarily repurchase agreements, 
are clearly covered under Exception 8. Since August, 1957 re- 
purchase agreements are treated as being in the nature of 
borrowing and lending transactions for the purpose of the 
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banking laws (but not for the purpose of tax and other laws), 
and therefore subject to Sections 5202 and 5200 of the Revised 
Statutes, respectively. Since the bank selling securities under a 
repurchase agreement is treated as borrowing funds, it is subject 
to the maximum borrowing limitation of Section 5202, amended 
by P. L. 86-251 as set forth immediately below. Conversely, 
since the bank purchasing securities is treated as lending funds, 
it is of course subject to the maximum lending limitation as 
authorized and prescribed under Exception 8 of Section 5200. 
The repurchase agreement has been long and widely used as a 
valuable money market technique (1) to aid in adjusting reserve 
positions through a speedy and effective access to available 
excess reserves wherever located in the country, which might 
otherwise lie idle and which are needed by other banks tem- 
porarily short of reserves, (2) to aid in the temporary financing 
of Government dealer inventories, and (3) to aid generally in 
providing broader and more stable markets for government 
securities. 


Increase in Borrowing Limit of National Banks 


The new act amends Section 5202 of the Revised Statutes 
(12 U.S.C. 82) by increasing from 100% of capital to 100% of 
capital and 50% of surplus the nonexcepted indebtedness which 
a national bank may incur. Excepted indebtedness includes, by 
way of example, liabilities incurred under the provisions of the 
Federal Reserve Act, liabilities incurred under express approval 
of the Comptroller of the Currency, and moneys deposited with 
or collected by the association. This liberalization of the 
amount of non-excepted indebtedness is justified in connection 
with the normal conduct of the banking business. The present 
limitation of 100% of capital is unnecessarily restrictive—of itself 
and in relation to requirements of the laws of some States. The 
non-excepted indebtedness here under discussion refers to 
temporary borrowings—usually for one or a few days—to adjust 
reserve positions or to meet purely temporary seasonal borrow- 
ings. 

, THE FUTURE 

The 86th Congress has made a highly commendable record 

in adopting the three major bills discussed above as well as 
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other pieces of less significant legislation affecting banking, 
such as the amendments to Section 5136 of the Revised Statutes 
authorizing the underwriting, dealing and investment by mem- 
ber banks in obligations of the Tennessee Valley Authority and 
the Inter-American Development Bank. It is surely to be hoped 
that this constructive achievement heralds a continuing Con- 
gressional effort to modernize the Federal laws affecting bank- 
ing. There is a good basis for this hope. For example, the bill 
introduced late in the First Session of this Congress by Senator 
Robertson of Virginia, which is intended to simplify the F.D.1.C. 
assessment base, also contains some 14 other amendments which 
were for the most part embraced in the Financial Institutions 
Act. There also remain many other changes proposed in the 
Financial Institutions Act which have already been considered 
by the Senate or House Banking and Currency Committees 
in connection with the Financial Institutions Act. Additionally, 
a number of highly significant matters not included in the Finan- 
cial Institutions Act warrant the serious consideration of the 
Congress, such as the gradual elimination of required reserves 
against savings deposits. 

The respective Banking and Currency Committees of the 
Senate and House are highly responsible Committees of the 
Congress, whose leadership and membership over-all share the 
public interest and our interest in a workable and effective body 
of banking laws. We must, of course, recognize that legislation 
directly affecting banking must compete for Committee con- 
sideration and action with other legislation, such as that 
affecting housing, federal savings and loan associations, the 
International Bank, the International Monetary Fund, the 
Inter-American Development Bank, and federal credit unions, 
which are included in the heavy legislative agenda confronting 
these two Committees under contemporary conditions. It does 
not seem unreasonable, however, to assume that the Congress 
will in due course complete the modernization of the banking 
laws now so well begun. 
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For Attorneys of Georgia Banks 
SECOND SEMINAR ON BANKING LAW 
The Substantive Law of Banking 
This Seminar is designed so that the attorney attending will be able 
to secure assistance in solving specific problems which he faces as a bank 
counsellor. 


Presented by 


THE GEORGIA BAR ASSOCIATION 
Committee on Corporation, Banking and Mercantile Law 
THE UNIVERSITY OF GEORGIA 
Institute of Law and Government, School of Law and 
Center for Continuing Education 


In cooperation with 
THE GEORGIA BANKERS ASSOCIATION 


PRACTICAL PROBLEMS OF GEORGIA BANK ATTORNEYS 
— PART I 
Presiding: James M. Hutx — Hull, Willingham, Towill & Nor- 
man — counsel for The First National Bank and Trust 
Company, Augusta 


PRACTICAL PROBLEMS OF GEORGIA BANK ATTORNEYS 
— PART II 
Presiding: H. H. Perry, Jr., — Peacock, Perry & Walters — 
counsel] for First State Bank of Albany 


THE BANK AS A SECURED CREDITOR — PART I — Personalty 

As Security 

Presiding: Ep. G. BanuamM — Eberhardt, Franklin, Barham & 
Coleman — counsel for Citizens and Southern Bank and 
First State Bank of Valdosta 

Principal Speaker: Henry J. Miter, Alston, Sibley, Miller, 
Spann & Shackelford — general counsel for The Citizens 
and Southern National Bank, Atlanta 


THE BANK AS A SECURED CREDITOR — PART II — Realty 
As Security 
Presiding: Rosert E. Knox — Knox and Neal — counsel for 
Bank of Thomson 
Devereaux F. McCiatcuey — Smith, Kilpatrick, Cody, Rogers 
& McClatchy — counsel for The Fulton National Bank, 
Atlanta 


le 
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PROBLEM CLINIC 
Presiding: C. BaxTeR Jones — Jones, Sparks, Benton & Cork — 
counsel for The First National Bank & Trust Company, 
Macon 


In addition there will be a luncheon address by 


Haroitp T. Patrerson — Vice-President and general counsel, 
The Federal Reserve Bank of Atlanta 


May 5-6, 1960 
The University of Georgia 


EANK HOLDING COMPANY MAY NOT SELL MANAGEMENT 
SERVICES 


An unidentified bank holding company owning less than a 
25% interest in four banks has requested the Federal Reserve 
Board to rule on whether the holding company could, for a 
fee, perform the following services to the banks: 


(1) Establish and supervise loan policies 
(2) Direct buying and selling of securities 
(3) Select and train officers 

(4) Set up and enforce operating policies 
(5) Supervise all policies and practices 


The Board ruled that the holding company may not sell such 
services unless it owns at least 25% of the banks’ stock since the 
responsibility for management of a bank rests with its stockhold- 
ers. Whether or not a bank is a subsidiary of a holding company 
is determined by the 25% ownership rule and this same per cent- 
age, it was reasoned by the Board, should apply to the granting 
of exemptions under the “closely allied services” provision of 
the bank holding company law. 








BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 





Bank Selling “Pledged” Stock Held to be an 
Underwriter Within Meaning of Securities 
Act of 1933 


Roach borrowed $120,000 from defendant banks. At a 
time when the promissory notes were respectively two and two 
and one-half months overdue and inadequately secured, Roach 
pledged 50,00 shares of Guild Film stock as security for the 
loans. The Guild Film stock had not been registered under the 
Securities Act of 1933 and was acquired by Roach upon the 
representation that he was acquiring it for investment. There- 
after one of the defendant banks (which managed the loan for 
both banks) began to sell the pledged stock and the Commission 
sued to enjoin the selling of Guild Film stock by defendant bank. 

The Securities Act of 1933 requires that a registration state- 
ment be in effect before a security is sold or delivered after 
sale. It exempts from registration transactions by persons other 
than an issuer, underwriter or dealer. An underwriter is de- 
fined to be a person who purchases a security from an issuer 
with a view to resale. 

In an eminently sound decision the Court granted the 
requested injunction pointing out that the bank was not a bona- 
fide pledgee seeking to sell collateral it acquired in good faith 
to secure the debt but rather that it was engaged in the process 
of distributing the securities it had acquired with precisely that 
in mind. 

The court, in other words, held the transaction not to be 
a pledge transaction basically because the bank, when it took 
the stock from Roach, was no longer looking for repayment 
NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 119.5. 
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from Roach but was hoping to bail itself out of its loss by selling 
the stock. Securities and Exchange Commission v. Guild Films 
Company, Inc., United States District Court, $.D., New York, 
178 F.Supp. 418. The opinion of the Court is as follows: 


SYLVESTER J. RYAN, C. J.—The Commission seeks to enjoin the 
defendants from selling and delivering, after sale, shares of the com- 
mon stock of Guild Films Company, Inc., in violation of Section 5(a) 
of the Securities Act of 1938, 15 U.S.C.A. § 77e(a). 

These shares of stock had been delivered in February, 1959, to the 
Santa Monica Bank by defendant Roach as purported collateral on a 
note in default and the sale was made by the Santa Monica Bank 
in payment of the loan. However, the Guild Film Company, Inc., 
refused to transfer the shares on its books and the Bank, in Septem- 
ber, 1959, brought suit against it in the New York Supreme Court to 
compel such transfer. This suit terminated in a judgment entered 
on September 18, 1959, in the Bank’s favor directing the transfer on a 
determination by that Court that the stock was exempt from the 
registration provisions of the Act. The Santa Monica Bank follow- 
ing this judgment ordered the sale of some 9,500 shares. Upon learn- 
ing of this sale, the Commission, which had not been a party to the 
State Court suit, notified the Bank, Guild Film and the transfer agent 
that the stock could not be sold without registration. Counsel for the 
Santa Monica Bank then requested an opinion from the Commission. 
But, despite an opinion from it that the stock was not exempt, the 
Santa Monica Bank proceeded to sell an additional 10,500 shares 
on September 24, 1959. It was then that the Commission filed this 
suit to restrain the delivery of these shares and the sale of the balance 
of the stock. 

There appears to be no substantial dispute as to the events lead- 
ing up to the sale. 

On September 17, 1958, defendant Roach obtained a loan from 
the Santa Monica Bank and the Southwest Bank of Inglewood in the 
total sum of $120,000, represented by two separate notes, the Santa 
Monica Bank managing the loan for both banks. The first note, that 
to the Santa Monica Bank in the sum of $60,000, was dated Septem- 
ber 17, 1958 and payable December 15, 1958; the second, that to the 
Southwest Bank of Inglewood also in the sum of $60,000 was dated 
September 25, 1958 and payable November 24, 1958. 

At the time, Roach executed a collateral agreement and secured 
the loan by a deposit of stock as collateral with the Santa Monica 
Bank as follows: 

On September 17, 1958, he deposited $4,475 shares of the Scranton 
Corp. and 2,000 shares of F. L. Jacobs Co. stock valued at $15% and 
$8 respectively, with the understanding that the Scranton stock would 
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be replaced by more Jacobs stock; on September 23, 1958, he de- 
posited 8,500 shares of Jacobs stock; on September 25, 1958, he de- 
posited another 6,500 shares—at which time Roach received the South- 
west Bank advance; on September 29, 1958, he exchanged the 34,475 
shares of Scranton Corp. stock for 10,000 shares of the same corpora- 
tion; and on October 10, 1958 by agreement these were replaced by 
13,000 shares of Jacobs stock. So that as collateral for a loan of 
$120,000, the Bank held a total of 30,000 shares of Jacobs stock in a 
street name valued at $8 a share. The proceeds of the loan were de- 
posited to a joint checking account in the name of Roach and Mea- 
cham, the treasurer of Hal Roach Studios which Roach owned, and 
which was a subsidiary of Scranton Corp. of which Roach was an 
officer and director. At the time of the making of the loan, the Bank 
relied on an unverified, undated personal financial statement submitted 
by Roach, which showed him to have a net worth of $797,750 and no 
outstanding debts. It was not until several weeks after the making of 
the loan that the Bank obtained Dun & Bradstreet reports on the 
Jacobs and Scranton companies in which Roach was a controlling stock- 
holder. Although the Bank had never transacted any business with 
Roach before this, its officers knew him for many years and made no 
further investigation into his personal financial standing. 

On December 9, 1958, the Bank learned that the Jacobs stock 
had been suspended from trading on the New York Stock Exchange. 
The Bank wrote to Roach asking him to liquidate the loan before 
December 15, 1958, as the suspended stock had dropped in value from 
$8 to $5 and was no longer acceptable collateral. Although the South- 
west Bank note had matured on November 24, 1958, the entire loan was 
treated as due and payable on December 15, 1958, the maturity date 
of the note of the Santa Monica Bank. After several conversations with 
Roach, the Santa Monica Bank on December 18, 1958 wrote to Mea- 
cham informing him that it would renew Roach’s note for an additional 
ninety days on the posting of additional collateral in the amount of 
10,000 additional shares of the Jacobs Corp. or the equivalent number 
of shares of Scranton Corp., or on the payment of $30,000; on the 
understanding that Roach would do so, it enclosed a renewal note dated 
December 18, 1958 due March 18, 1959 in the amount of $60,000 for 
Roach’s signature and requested payment of $775, the interest on the 
matured and past due note. On the same day, the Southwest Bank 
wrote to the effect that it was anxious to remove the past due note from 
the file prior to the end of the year and that it would renew its note 
on the payment of $699.97 interest and on the conditions agreed upon 
with the Santa Monica Bank, and enclosed a renewal note which bore 
the notation “Renewal—Secured by stocks held for our account by 
Santa Monica Bank”. On December 19, 1958 Meacham returned the 
new notes executed by Roach and asked for time in which to decide 
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with which of the alternate conditions imposed Roach would comply. 
Meacham also wrote that they assumed that a few days in which to 
make up their minds would not be disturbing to the Bank. There- 
after, although the Santa Monica Bank was in constant communica- 
tion by phone with Roach and~Meacham, no collateral was immedi- 
ately posted or payment made on the principal past due amount. On 
December 31, 1958, the Southwest Bank wrote to Roach informing him 
that they would not negotiate the renewal note of December 18, 1958 
until such time as he performed the conditions agreed on by him. 
Finally, on January 28, 1959, the Southwest Bank sent a letter to Roach 
demanding payment by February 3, 1959 of the note of November 24, 
1958, which was now more than two months in default. 

The Santa Monica Bank did not send a demand letter but it was 
in constant communication with Roach whom it was trying to help; 
he had requested them not to sell the Jacobs stock and promised to 
obtain for the Bank some Guild Film notes or stock if it gave him 
more time. 

All this had been going on for more than a month. On February 
8, 1959, Roach sent a telegram to the Santa Monica Bank informing it 
that he had deposited $75,000 Guild Film notes to the Santa Monica Bank 
account with the Chemical-Corn Exchange Bank in New York, which 
would be replaced by 50,000 shares of Guild Film stock at $2.50 per 
share. He stated that this was the best he could do until he returned 
to Los Angeles. The deposit of these 50,000 shares did not take place 
until February 12, 1959, at which time the Santa Monica Bank note 
was almost two months in default and the note of the Southwest 
Bank two and one-half months in default, with no principal payment 
whatsoever having been made. 

The Guild Film stock deposited was represented by one certificate 
in the name of Rabco T. V. Productions, Inc., dated February 5, 1959; 
on its face at the very top of the certificate, it bore the following legend: 


“The shares represented by this certificate have not been registered 
under the Securities Act of 1933. The shares have been acquired 
for investment and may not be sold, transferred, pledged or hypothe- 
cated in the absence of an effective registration statement for the 
shares under the Securities Act of 1983 or an opinion of counsel 
to the company that registration is not required under said Act.” 


It was accompanied by a stock power executed by an officer of Rabco 
dated February 20, 1959, but no copy of a resolution authorizing the 
execution of the power was attached. The Santa Monica Bank never 
inquired as to this, although it was customary to require such evidence 
of authority. At the time it received this stock certificate, it directed the 
release of the notes of Guild Film which Roach had deposited with 
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the Chemical-Corn Exchange Bank, which Santa Monica Bank had 
never seen or investigated. 

The notes and stock of Guild Films had been acquired by Roach 
under an agreement made on January 23, 1959 between W-R Corpora- 
tion (a wholly owned subsidiary of Roach) and Guild Films, under 
which Guild Films conveyed 400,000 shares of its common stock 
and several promissory notes to W-R in exchange for certain film 
rights; performance by W-R was guaranteed by Roach Studios. 

In paragraph 4 of this agreement, Guild agreed to use its best efforts 
to cause the 400,000 shares of common stock issued pursuant to the 
agreement to be duly registered under the Securities Act of 1933 as 
promptly as possible. However, in order to obtain the exemption of a 
private offering under Sec. 4(1) of the Act, it was provided in para- 
graph 5: 


“Stock Taken for Investment: W-R warrants, represent and agrees 
that all of the said 400,000 shares of Guild’s common stock being 
contemporaneously issued hereunder, whether registered in the 
name of W-R or in accordance with the instructions of W-R, are 
being acquired for investment only and not for the purpose or with 
the intention of distributing or reselling the same to others. Guild 
is relying on said warranty and representation in the issuance of 
said stock.” 


On February 5, 1959, at the direction of Roach 100,000 shares of 
the Guild Films stock were issued in the name of W-R, and 100,000 in 
two 50,000-share certificates in the name of Rabco. 

It was then that the treasurer of Guild Films directed the stamping 
of the legend by the Transfer Agent prior to transferring the stock to 
Rabco and W-R. Nowhere on the certificate was there any reference 
to paragraph “5” of the agreement. The remaining 200,000 shares have 
never been issued, as the promised film properties were not received 
from W-R. On that same day, February 12, 1959, the Santa Monica 
Bank read in the Wall Street Journal that the Jacobs stock had been 
suspended by the Securities and Exchange Commission from all trad- 
ing and sent a telegram to Roach demanding payment on both loans 
by February 16, 1959, and stating that if this was not done the Bank 
would have to take immediate steps to sell the stock to liquidate the 
loans. This is just what it did one week later. When the transfer agent 
refused to transfer the stock to the Santa Monica Bank by reason of 
the restrictive legend, the Bank telegraphed Guild Films on March 5, 
1959, requesting it to release the stock or issue substitute certificates and 
stating that, if this was not done by the time specified, the Bank would 
have to submit the matter to the American Stock Exchange and the Se- 
curity Exchange Commission “for their assistance and release.” This 
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the Transfer Agent refused to do on the ground that the stock was sub- 
ject to the restictive legend. 

Sometime after this, the Santa Monica Bank offered to exchange 
the 50,000 shares for 25,000 shares of free stock but this the Guild Films 
also declined to do. Nothing further was done by the Santa Monica 
Bank until the institution of the proceeding in the New York Supreme 
Court to compel the transfer. No application was ever made to the 
Securities and Exchange Commission for a release, although the Santa 
Monica Bank apparently recognized that something was required to be 
done before the stock could be sold as free stock. 

Section 5 (a) of the Act, 15 U.S.C.A. §77e(a), requires that a 
registration statement be in effect before a security is sold or de- 
livered after sale. Section 4(1), 15 U.S.C.A. §77d(1), exempts from 
the registration requirements of Section 5, transactions by any person 
other than an issuer, underwriter or dealer. Section 2(11), 15 U.S. 
C.A. §77b(11), defines an underwriter as “any person who has pur- 
chased from an issuer with a view to, or offers or sells for an issuer 
in connection with, the distribution of any security, or participates or 
has a direct or indirect participation in any such undertaking, or partici- 
pates or has a participation in the direct or indirect underwriting of 
any such undertaking... ”. 

It is not now urged by the Commission that the Santa Monica Bank 
is either an issuer or a dealer; the only question presented for our de- 
termination is whether by reason of the part it played in these deal- 
ings it became an underwriter of the stock. The answer lies in whether 
or not the acquisition of stock by it was in the nature of a pledge of 
collateral, as security for the loan, or whether its acquisition was for the 
sole purpose of selling and repaying the loan. The Santa Monica Bank 
takes the position that it received the stock in pledge. 

The Act prohibits purchases with a view to distribution. If the Santa 
Monica Bank is a bona fide pledgee now seeking to sell collateral it ac- 
quired in good faith to secure the debt, it would not appear to come 
within the statutory prohibition. See Loss, p. 333; H.R. 4314, S. 875, 
73rd Congress, Ist Sess., 1983; 4 Law & Contemporary Problems—89 
—Jan. 1939. 

The fact that a pledge as such is not exempt by the Act is not signifi- 
cant, since the activities proscribed by their terms exclude a pledge 
transaction. The touchstone to the transaction is the good faith of the 
parties—a good faith consisting not of an absence of intent to evade the 
statute, but an absence of intent on the part of the one delivering the 
property that it be sold and an absence of intent on the part of the one 
receiving it, at the time he receives the property to sell it. If this is 
so (and we hold it is a reasonable reading of the statutory language), 
then Roach would have been free to pledge the stock as security for his 
debt, in spite of the restrictive legend, for all that this did was issue 
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warning that the stock was subject to the provisions of the Act in the 
event of a sale or distribuion. The issuer’s attempt to further restrict 
the value of the stock by forbidding its pledging would find no justifi- 
cation under the statute to which it specifically referred and which 
is the only law we have here under consideration. Moreover, Roach 
did not under paragraph “5” of the contract warrant that he would 
not pledge the stock, but only that he would not resell or distribute it. 

Because of our ultimate conclusion that this transaction between 
Roach and the Santa Monica Bank was not a pledge transaction at all, 
we need not determine what effect, if any, such a legend would have 
on a sale by a bona fide pledgee who was forced to liquidate such 
collateral on the unexpected inability of his creditor to pay his debt. 
Cf. Sweet’s Steel Comp., 4 SEC 589. 

Although ostensibly Roach purchased the stock for investment which 
was the only way he could acquire it for Guild Films was relying on a 
private distribution exemption, he unquestionably intended to turn 
it over to the Santa Monica Bank for immediate sale, which he promptly 
did. In spite of the financial statement submitted by him to the Santa 
Monica Bank in September, 1958, Roach’s financial position at that 
time was far from secure. A good part of the proceeds of the loan he 
had used to purchase Jacobs stock, in turn to post it as collateral for 
the loan and to fulfill other stock purchase commitments. Roach was 
financially pressed in December, 1958, when the Jacobs stock dropped 
to $5; he apparently had commitments to purchase more of this stock 
and no money with which to pay for it; he was indebted to the Pacific 
National Bank in the sum of $53,700 on a note which matured in March, 
1959; he was unable to pay the Bank’s notes as they matured. Al- 
though he sorely needed an extension of time in which to pay, he was 
unable to deliver sufficient collateral to accomplish this, he held his 
creditor at bay by promising additional collateral in the form of the 
Guild Films stock. He never promised the Santa Monica Bank to pay 
the principal amount of the past due notes and as a matter of fact never 
paid more than a total of $1,400 interest in December, 1958, on the 
entire loan. The Jacobs stock of which he held large holdings had 
become practically worthless. The last thing (in the way of things 
material) in the world which Roach needed or sought in January, 
1959, when he contracted to purchase the Guild Films stock for invest- 
ment, was more stock which he could not convert into cash—but in 
order to acquire it, he had to promise to hold it for investment. The 
other 100,000 shares issued in the name of W-R were used by Roach to 
pay off another creditor in similar fashion. The conclusion is inescap- 
able that when he purchased the stock he did so in order to have the 
Santa Monica Bank sell it for his benefit, since he himself could not, 
and by so doing he became an underwriter under Sec. 2(11). Gilligan, 
Will & Co. v. S. E. C., 2 Cir., 267 F.2d 461; In re Dempsey & Co., C. C. 
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H. Fed. Sec., L.Rep. No. 76585, May 7, 1958; Reiter Foster Oil Co., 
6 SEC 1028. 


The Santa Monica Bank, in turn, was no more interested than Roach 
in acquiring stock which it could not liquidate promptly; not only had 
it parted almost five months before with $60,000 of its own but with 
$60,000 additional from the Southwest Bank. It was under pressure 
to see that the loans were properly secured; it found itself with none 
whatsoever; its attempts to collect from Roach had been fruitless and it 
never discussed with Roach, when it accepted the Guild Films stock, 
the possibility of payment by him. It is clear it was no longer looking 
for or hoping for payment from him; it knew of Roach’s corporate 
difficulties which by this time were public knowledge. All the Santa 
Monica Bank could do was to wait in the hope that Roach would turn 
up with something which would permit it to make good on some 
part of its loss and its chances of doing so depended on a successful 
distribution of the stock. Oklahoma Texas Trust, 2 SEC 769; Unity 
Gold Corporation, 8 SEC 618. The action of the Santa Monica Bank, 
while for its direct benefit, was ultimately for the benefit of Roach who 
in exchange for an extension on a past due debt of $120,000 planned to 
be able to sell “tainted” stock through the Bank. To constitute the 
Santa Monica Bank an underwriter, it was not necessary that it have 
been in privity with the issuer or that it have had an agreement with 
Roach or Guild Films to distribute the stock. It was sufficient that it 
consciously engage in the public distribution of restricted stock on 
behalf of Roach and the issuer, and it can no more claim an exemption 
under the Act than could either of them. Securities and Exchange 
Commission v. Culpepper, 2d Cir., 270 F. 2d 241; Securities and Ex- 
change Commission v. Chinese Consol. Benev., 2d Cir., 120 F.2d 738; 
Gilligan, Will & Co. v. S. E. C., supra; Dempsey v. S. E. C., supra. 


Because of the complete indifference of the Santa Monica Bank 
to the opinion of the Commission, its failure for several months to seek 
its advice, its sale of some of this stock and its declared intention to sell 
the balance in the face of the considered opinion of the Commission 
in September, 1959, that the stock was not exempt, it is necessary in the 
protection of public interest to continue the restraint against any fur- 
ther sales or delivery after sale of this stock pending ultimate determina- 
tion of the suit. 


Settle order on notice to all so providing. 
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Bona Fide Purchaser of Share Certificate Prevails 
Over Judgment Creditor 


In a recent case arising in the United States District Court 
for the Southern District of New York, a judgment creditor 
argued that an execution served on a corporation whose register 
recorded the judgment debtor as the owner of 100 shares of 
corporate stock was effective as against a s“bsequent bona fide 
purchaser of the stock who acquired physical possession of the 
duly endorsed share certificate in the normal course of business. 


The court, in holding that the bona fide purchaser was en- 
titled to the share certificate as against the judgment creditor, 
relied on the Uniform Stock Transfer Act—which is a part of 
the New York Personal Property Law. The court stated that it 
is the philosophy of that Act that the transfer of a certificate 
is made to operate as a transfer of shares of stock. This epi- 
tomizes the “commercial” view, the court continued, that a share 
certificate is the stock itself and not merely evidence of the 
stock. 


Since the United States Marshal who served the execution 
on the corporation did not acquire possession of the certificate 
he could not prevail against the purchaser for value who later 
acquired possession of the certificate without knowledge of any 
impediment to the transferability of the certificate. Claude 
Neon, Inc. v. Birrell, United States District Court, S$. D. New 
York, 177 F.Supp. 706. The opinion of the court is as follows: 


HERLANDS, D.J.—Unless the United States Marshal levying by 
execution on a judgment-debtor’s property obtains physical possession 
of the debtor’s corporate stock certificate, the levy is ineffective as 
against a bona fide purchaser for value of the certicate to whom the 
duly endorsed certificate has been regularly delivered in the normal 
course of business. Under the stated circumstances, the levy does not 
invalidate the purchaser’s title notwithstanding that the stock represented 
by the certificate had been purchased and the certificate delivered after 
the date when the execution was served on the corporation whose 
register at the time recorded the debtor as the owner of the stock. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 107. 
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The Nature of the Motions at Bar 


This proposition of law is the crux of the controversy between the 
judgment-creditor, Claude Neon, Inc., now Dynamics Corporation of 
America (“Dynamics”) and the bona fide purchaser for value, Levien, 
Greenwald & Co. (“Levien”). 

The judgment-debtor is Lowell M. Birrell. The judgment dated, 
entered and filed February 27, 1958, is for $3,256,639.40. The relevant 
execution was issued on December 30, 1958. The stock certificate in- 
volved is Certificate No. CU69, for 100 shares of common stock in 
Reeves-Ely Laboratories, Inc., a New York corporation (“Reeves”). 

On April 7, 1959, Levien purchased 100 shares of Dynamics preferred 
stock from The Dominion Securities Corporation (of New York). Under 
a plan of merger, the common stock of Reeves was exchangeable, share 
for share, for Dynamics preferred stock. 

On April 18, 1959, Levien paid the purchase price to The Dominion 
Securities Corporation. On April 21, 1959, The Dominion Securities 
Corporation delivered Certificate No. CU69 to Levien. On April 23, 
1959, Levien delivered Certificate No. CU69 to Marine Midland Trust 
Company of New York (“Marine”), as transfer agent of Dynamics, for 
exchange and transfer for 100 shares of the $1 par value preferred stock 
of Dynamics, to be registered in Levien’s name. 

The issue of the legal effect of the execution of December 30, 1955, 
vis-a-vis the title of Levien to Certicate No. CU69 is raised by two mo- 
tions: (1) an application by Dynamics to require Marine to turn over 
and deliver to the United States Marshal Certificate No. CU69; and 
(2) a cross-application by Levien to compel Marine to redeliver said 
stock certificate to Levien. 

Marine does not claim a beneficial interest in the certificate, which it 
holds only in its capacity as transfer agent of Dynamics. Marine seeks 
an order permitting it to deposit the certificate in the registry of this 
court, there to abide the judgment of the court, discharging Marine of all 
liability in the premises and dismissing it from the present proceeding. 

Dynamics has instituted supplementary proceedings against Birrell 
as judgment-debtor. A subpoena duces tecum [F.R.Civ.P., rule 69(a), 
28 U.S.C.A.] having been served upon Levien, Levien has become a 
third party respondent in the supplementary proceedings. 


The Facts 


A chronology of the revelant events and transactions is essential. 

According to the files and records of this Court, an execution dated 
June 23, 1958, required the United States Marshall to satisfy, out of Bir- 
rell’s property, $3,256,639.40 in satisfaction of a judgment (Judgment 
No. 62-054) recovered in this Court by Claude Neon, Inc., against Bir- 
rell, as appears by the judgment filed on February 27, 1958. The execu- 
tion was filed in the office of the Marshal on June 27, 1958. A typewrit- 
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ten notice attached to the execution by the attorneys for the judgment- 
creditor and dated June 26, 1958, was addressed to Dynamics. This 
notice stated “that the within execution is levied upon all dividends due 
or to become due and all other monies due or to become due to the 
judgment debtor herein, Lowell M Birrell, upon stock hold [sic] by him 
in Dynamics Corporation of America; and any and all other monies due 
or to become due to said judgment-debtor from Dynamics Corpora- 
tion of America.” 


This execution was returned on August 22, 1958 and marked 
“Judgment partially satisfied.” The Marshal's notation indicates that 
he “collected the sum of $50.00 from the Marine Midland Trust Co. 
(Dividend pay. 6/30).” This execution was filed in this Court on Au- 
gust 28, 1959. Apparently, the judgment-creditor attaches no signifi- 
cance to the execution of June 23, 1958, for purposes of the present 
proceedings. 


Another execution was issued under date of December 30, 1958. 
This execution was received in the Marshal's office on the same day. 
It was issued for the purpose of satisfying the judgment (Judgment No. 
62-054) already referred to. 


On December 31, 1958, the execution was served on Dynamics. Ac- 
cording to the moving affidavit (Affidavit of Levy, sworn to July 21, 
1959, p. 2), the Marshal levied the said execution “on the property of 


the judgment debtor by serving the execution upon Dynamics and 
among the property being levied on was the aforesaid 100 shares of com- 
mon stock in Reeves-Ely Laboratories, Inc.” 


The Marshal's return, dated January 14, 1959, stated that he “col- 
lected the sum of $50.00 from the Marine Midland Trust Co.,” and the 
Marshal’s notation reads: “Judgment partially satisfied.” 


Under date of March 25, 1959, the signature of Birrell appears on 
the signature line on the printed form of assignment appearing on the 
reverse side of Certificate No. CU69. The date, “March 25, 1959,” is 
stamped in the blank space provided for that purpose in the form of 
assignment (Affidavit of Straat, Jr., sworn to August 11, 1959). 


On or about April 7, 1959, Dominion Securities Corp. Limited (a 
Canadian corporation) received Certificate No. CU69 “in the ordinary 
course of its business as a dealer in securities” to be sold “for the ac- 
count of one of its customers,” an attorney named Harry Blank, of 1255 
University Street, Montreal. Dominion Securities Corp., Limited, in- 
structed The Dominion Securities Corporation (of New York) to sell 
the said shares over-the-counter in New York (Affidavit of Gerald E. 
Bennett, dated August 7, 1959; Affidavit of J. R. Clarke, sworn to Au- 
gust 7, 1959). 


On April 7, 1959, Levien purchased, for the price of $2,225, 100 shares 
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of Dynamics preferred stock, at $22.25 per share. This purchase was 
for Levien’s own account in the regular course of business and was from 
The Dominion Securities Corporation in the over-the-counter market. 
The Dominion Securities Corporation purchased 100 shares of Reeves 
common stock for the account and risk of Levien and sold the same 
shares for the account and risk of Dominion Securities Corp. Limited, 
a Canadian affiliate of The Dominion Securities Corporation. (Letter 
of Humes, Smith & Andrews, dated August 6, 1959; Affidavit of J. R. 
Clarke, sworn to August 7, 1959.) 


On April 18, 1959, the settlement date of the transaction, Levien 
paid for the purchase, payment being made to The Dominion Securities 
Corporation (Affidavit of Seymour Levien, sworn to May 12, 1959). 


On or before April 20, 1959, certificate CU69 was delivered to The 
Canadian Bank of Commerce, as agent for The Dominion Securities 
Corporation (Clarke affidavit, sworn to August 7, 1959). 


On April 21, 1959, The Dominion Securities Corporation delivered 
to Levien Certificate No. CU69. 

Certificate No. CU69 was registered and stood in the name of Bir- 
rell, but was duly endorsed in the usual form for transfer. 

Birrell had never exchanged the Reeves stock for corresponding Dy- 
namics stock. But Dynamics treated Birrell as one of its stockholders 
by carrying him on its (Dynamics) books as a stockholder and paying 
him the dividends declared on its stock. 

On April 21, 1959, the delivery of the certificate to Levien was 
made in New York, through the agency of The Canadian Bank of 
Commerce. The certificate, registered in the name of Birrell, was de- 
livered “in form normally good for transfer” (Affidavit of Clarke, sworn 
to August 7, 1959). 

The certificate was in negotiable form, endorsed in blank by the 
registered holder, Birrell, whose signature was guaranteed by the Royal 
Bank of Canada (Affidavit of Bennett, sworn to August 7, 1959). 

At no time did Dominion Securities Corp., Limited, have knowledge 
of a judgment ayainst Birrell or of any other impediment to the trans- 
fer of the certificate to Levien (Affidavit of Bennett, sworn to August 
7, 1959). 

The Dominion Securities Corporation (of New York) had no knowl- 
edge of any ownership or interest of Birrell in the certificate or the stock 
represented thereby (Affidavit of Clarke, sworn to August 7, 1959). 


The net sales proceeds of $2,107.70 was paid by Dominion Securi- 
ties Corp., Limited, to its customer, Harry Blank, by check dated April 
15, 1959 (photostatic copy of which has been submitted by Levien). 
The check was subsequently endorsed by Harry Blank (Affidavit of 
Bennett, sworn to August 7, 1959). 
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Harry Blank, the customer of Dominion Securities Corp., Limited, 
“has asserted that he was the owner of the stock, for value” (Affidavit 
of Clarke, sworn to August 7, 1959, p. 2). 

The Dominion Securities Corporation has made payment to Do- 
minion Securities Corp., Limited, in the amount of $2,225, less com- 
mission, transfer taxes and fee, making a net payment of $2,190.82. 

On the reverse side of the certificate, there is a stamped notation 
reading that the New York and Federal tax due was paid through the 
the Stock Clearing Corporation on April 21, 1959. This notation con- 
cludes with the name of Levien. 

On April 28, 1959, Levien forwarded to Marine Certificate No. 
CU69 for 100 shares of Reeves common stock registered in the name of 
Birrell “for exchange and transfer for 100 shares of the $1.00 par value 
preferred stock” of Dynamics, to be registered in the name of Levien 
(Affidavit of Straat, Jr., sworn to August 11, 1959). 

After April 21, 1959, the date when the certificate was delivered to 
Levien, The Dominion Securities Corporation learned that there was a 
judgment entered in favor of Dynamics against Birrell (Humes, etc., 
letter, dated August 6, 1959). 

Sometime after April 28, 1959, acting on request, Marine delayed 
making the transfer to Levien. 

Levien’s assertions—that it was a purchaser in good faith for value 
of the stock from The Dominion Securities Corporation (Seymour Le- 
vien affidavit, sworn to May 12, 1959)—are conceded by the judgment- 
creditor for purposes of this motion. Although the judgment-creditor 
originally asserted that Levien was a purchaser of the stock “from the 
judgment debtor” and, therefore, “takes subject to the execution,” (Levy 
affidavit, sworn to July 21, 1959, p. 3), “the judgment-creditor has for- 
mally stated that the judgment-creditor will assume for purposes of this 
motion that they [Levien, Greenwald & Co.] are innocent purchasers for 
value” (Irving Bizar affidavit, sworn to August 11, 1959, p. 2). 


I. 


The judgment-creditor contends that physical possession on the part 
of Dynamics of Certificate No. CU69 was not essential for a valid 
execution; and that, since the certificate was not negotiated by the 
judgment-debtor until March 25, 1959, Levien takes “subject to” the 
execution of December 30, 1958, notwithstanding the conceded fact 
that Levien was an innocent purchaser for value. 

Because there is no controlling Federal provision, State practice and 
procedure govern this situation (F.R.C.P., rule 69). 

The Uniform State Transfer Act, as adopted by New York in its 
Personal Property Law, McKinney’s Consol. Laws, c. 41, §§ 162-185, 
clearly requires the conclusion that, under the circumstances of this 
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case, delivery by The Dominion Securities Corporation of the duly 
endorsed certificate was effectual to transfer sound title to Levien, who 
was a purchaser for value in good faith. 

Where the endorsement has been made in fact by the person appear- 
iug by the certificate to be the owner thereof, and where the transferee 
buys the stock and receives the certificate without notice of any facts mak- 
ing the transfer wrongful, the transferee obtains an indefeasible right 
to the certificate and the shares represented thereby. 

When The Dominion Securities Corporation for value transferred the 
certificate to Levien, the former warranted as a matter of law that it had 
“a legal right to transfer it” and that it had “no knowledge of any fact 
which would impair the validity of the certificate” (New York Per- 
sonal Property Law, § 172). 


II. 


The philosophy of the Uniform Stock Transfer Act is well indicated 
by the Commissioners’ Note to section 1 of the Act, “that the transfer 
of the certificate is here made to operate as a transfer of the shares, 
whereas at common law it is the registry on the books of the company 
which makes the complete transfer. The reason for the change is in 
order that the certificate may, to the fullest extent possible, be the re- 
presentative of the shares. This is the fundamental purpose of the whole 
act, and is in accordance with the mercantile usage. The transfer on 
the books of the corporation becomes thus like the record of a deed 
of real estate under a registry system.” 

The Uniform Stock Transfer Act epitomizes the “commercial” view 
of a stock certificate that “the shares are identified with the certificates, 
which are not regarded as mere evidences of stock, but the stock it- 
self”. 122 A.L.R. 338, 866. The Uniform Act “seeks to supply elements 
of negotiability to certificates of corporate stock which had been lack- 
ing at common law.” See Mason v. Public National Bank & Trust Co. 
of N. Y., First Dept.1941, 262 App. Div. 249, 256, 28 N.Y.S. 2d 416, 423, 
affirmed 1942, 287 N.Y. 809, 41 N.E.2d 91. 

When the execution of December 30, 1958, was levied by the United 
States Marshal, Certificate No. CU69 was not in the physical possession 
of either Dynamics or Marine. No levy under the execution could have 
been made upon the stock during the term of such levy because the stock 
certificate was not in the possession of Dynamics at the time of the 
levy or while the levy was outstanding. Title to the stock never 
passed to the United States Marshal. The certificate was never exe- 
cuted upon by the Marshal. 


Ill. 


The judgment-creditor argues that there is no New York statute 
requiring possession of the stock certificate for a valid levy by execu- 
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tion upon shares of stock to satisfy a judgment. The judgment-creditor 
asserts that New York Personal Property Law, § 174 (Uniform Stock 
Transfer Act, section 13) is limited to “attachment” situations and is not 
applicable to levy by execution on a stock certificate upon a judgment, 
as distinguished from a levy of attachment. It becomes necessary to 
examine this interpretation of Personal Property Law, § 174, based 
upon the judgment-creditor’s analysis of Ajax Craftsmen, Inc. v. Whin- 
ston, 1935, 269 N.Y. 7, 12, 198 N.E. 611. 

In 1935, when the Craftsmen case was decided, New York Civil 
Practice Act, § 679 did not permit a levy by execution of a stock certifi- 
cate upon a judgment without a prior valid attachment. The Court of 
Appeals in the Craftsmen case “reluctantly” came to that conclusion 
and commended “this anachronism to the attention of the Legislature” 
(269 N.Y. at page 12, 198 N.E. at page 613). 

The very next year the Legislature amended (by Laws of 1936, ch. 
158) the execution statute (C.P.A. § 687) by expressly permitting a levy 
by execution on a stock certificate. 

While the 19386 amendment also amended Personal Property Law, 
§ 162, by adding the present subdivision “(c)” to said section, the 
Legislature did not amend section 174 of the Personal Property Law. 
It is this circumstance—the non-amendment of section 174—that the 
judgment-creditor seizes upon to project the further argument that the 
Legislature impliedly adopted the restrictive interpretation of Personal 
Property Law, § 174, expounded in the Craftsmen case. 

The contrary argument, however, is clearly persuasive—that the 
19386 amendment necessarily extended the coverage of Personal Property 
Law, § 174, to a levy by execution on a stock certificate upon a judgment. 


The 1954 decision in Ballin v. Ballin, Sup.Ct. Nassau County, 138 
N.Y.S.2d 556, correctly holds that, notwithstanding the failure of the 
Legislature to amend Personal Property Law, § 174, the amendment 
of C.P.A. § 687 to permit a levy of execution on a stock certificate evi- 
dences an intention to make section 174 applicable to the levy by execu- 
tion upon a judgment. 


Conclusive demonstration that such was the intent of the Legislature 
is furnished by the history of the amendment of C.P.A. § 687. The 
New York Judicial Council in its 1936 report, page 28, stated: 


“The Council presents a recommendation to provide more effec- 
tive means of collecting money judgments by extending section 687 of 
the Civil Practice Act which now permits levy of execution on cer- 
tain evidences of debt, to permit the levy and sale of certain tangible 
(and marketable) choses in action, the value of which is reasonably 
ascertainable, such as securities. Levy of attachment has long been 
permitted on this type of property. The Court of Appeals has re- 
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cently commended this matter to the Legislature in Ajax v. Whinston 










k decided November 19, 1935. A correlated amendment to section 
yt 162 of the Personal Property Law is also recommended.” 

tS 

O The Judicial Council in its 1987 report, in enumerating its recom- 
| mendations adopted during 1936, said at page 19: 






“By Chapter 158, Civil Practice Act section 687 was amended to 
permit levy of execution upon securities and certain readily saleable 
choses in action, such as promissory notes, stock certificates, checks 
acceptances, bonds, certificates of interest or participation. Unlike 
the levy of attachment upon choses in action (Civil Practice Act 
section 917), the levy of execution is to be made by taking possession 
of the physical instrument representing the property.” (Emphasis 
supplied. ) 







r_n FP | 










The judgment-creditor claims that the authority of the Ballin case 
has been vitiated by the later decision in Monitor Co. v. Confianza 
Furniture & App. Corp., Sup.Ct. Kings County 1955, 142 N.Y.S.2d 140, 
141. But the Court in the Monitor case, simply said (142 N.Y.S.2d at 
page 148) that the Ballin case was “inapplicable to the circumstances” 
before it. 








IV. 


Another fatal flaw in the judgment-creditor’s case is the expiration 
of the validity of the execution issued December 30, 1958 and returned 
partially satisfied on January 14, 1959. 

Section 640 of the New York Civil Practice Act, in defining the “re- 
quisites” of an execution, provides inter alia that an execution “. . . must 
require the sheriff to return it to the proper clerk within sixty days after 
the receipt thereof .. .” 

On the return of an execution or after 60 days from the date when 
it was received by the Marshal, the execution expires unless it is ex- 
tended for another 60-day period, as provided in New York C.P.A. § 
640. 7 Carmody Wait 637-638. No extension was granted or requested 
herein. When the certificate was delivered by Levien to Marine on 
April 23, 1959, there was no validly outstanding execution under which 
a levy could be made. The judgment-creditor’s present application is in 
aid of a defunct execution. 


















Conclusion 






Dynamics’ application is denied. Levien’s cross-application is grant- 
ed. Settle order on notice within ten days from the date of the filing 
of this decision. 
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Depositor Charged With Receipt of Cancelled 
Vouchers Taken by Agent 


Plaintiff depositor sued defendant bank for the aggregate 
amount of a series of checks on which his signature as drawer 
had allegedly been forged by a faithless employee over a period 
of eighteen months. The bank’s main defense was that plain- 
tiff had been negligent in failing to examine his monthly state- 
ments of account and that the provisions of G.S. §§ 53-52 which 
provided that no bank would be liable on a forged check unless 
notified within 60 days of receipt of the voucher by the depositor 
barred recovery. 

The court directed the jury to find for the plaintiff deposi- 
tor for the aggregate face amount of the checks in suit. On 
appeal the Supreme Court of North Carolina reversed and di- 
rected a new trial stating that evidence had been adduced from 
which a jury could have found that the depositor had received 
the cancelled checks from the defendant bank and, conse- 
quently, that a jury would have to determine which vouchers 
had been called to the Bank’s attention within 60 days. 

The court stated that once the vouchers came into plain- 
tiff's possession by delivery to him or his authorized agent the 
sixty days began to run. The court continued that it makes 
no difference “if, as is here suggested, the agent was again un- 
faithful to his trust and extracted the vouchers from the state- 
ment before the depositor had an opportunity to examine the 
statement.” Schwabenton v. Security National Bank of Greens- 
bor, Supreme Court of North Carolina, 111 S.E.2d 856. The 
opinion of the court is as follows: 


Plaintiff seeks to recover various amounts charged to his bank account 
with defendant. The charges are based on checks purporting to bear 
plaintiff's signature. They are payable to cash and endorsed by one 
Ingram, an employee of plaintiff. The first assertedly improper debit 
was made in August 1953. One or more such charges were made each 
month thereafter. The last such debit was made on 21 December 1954. 
The amended complaint fixes the aggregate of such charges at $12,189. 
Plaintiff testified he first discovered that an improper charge had been 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 467. 
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made to his account on 5 January 1955. On 28 January 1955 he filed 
with defendant a detailed list of the alleged forged checks. 

Defendant denied making an improper debit to plaintiff's account. 
It also alleged that it furnished plaintiff each month with a statement of 
his account, showing in detail each debit and credit and accompanied 
the monthly statements with the checks or vouchers on which it relied 
to support each charge. It alleged plaintiff was negligent in failing to 
examine the monthly statements and in failing to warn it of the alleged 
forgeries. It also pleaded the provisions of G.S. § 53-52 as a protection 
against claims based on checks delivered more than sixty days prior to 
demand for reimbursement. 


The following issues were submitted: 

“(1) Were any of the checks, of Plaintiffs Exhibits 6 through 48, 
signed by the plaintiff or by anyone upon his authority or at his di- 
rection?” 

“(2) Did the plaintiff receive any of the cancelled checks which 
are represented by Plaintiff's Exhibits 11 through 48?” 

“(3) What amount is the plaintiff entitled to recover?” 


The court gave peremptory instructions with respect to each issue, di- 
recting the jury to answer the first and second issues in the negative and 


the third issue in the sum of $12,189. Following the instruction the jury 
returned and having answered “no” to the first issue, “yes” to the second 
issue, and “$3,175 plus interest” to the third, the court refused to accept 
the verdict. It again peremptorily instructed the jury to answer the second 
issue “no” and the third issue “$12,189,” the amount claimed by plaintiff. 
The jury retired and changed the answers to accord with the court's 
instruction. Judgment was entered on this verdict whereupon defendant 
excepted and appealed. 

Hoyle & Hoyle, Jordan, Wright, Henson & Nichols, and Karl N. Hill, 
Jr., Greensboro, for plaintiff appellee. 

Smith, Moore, Smith, Schell & Hunter, Greensboro, for defendant 
appellant. 


RODMAN, J.—Plaintiff testified he neither signed nor authorized the 
signing of his name to the disputed checks. 

When one deposits money in a bank, the relationship of debtor and 
creditor is created. A debtor who pleads payment has the burden of 
establishing his plea. Auto Finance Co. of North Carolina, Inc. v. Me- 
Donald, 249 N.C. 72, 105 S.E.2d 198. Defendant, as a debtor, must not 
only show it made the debit entry; it must show the authority for mak- 
ing such entry. Sides v. Citizens National Bank, 246 N.C. 672, 100 S.E. 
2d 67; Arnold v. State Bank & Trust Co., 218 N.C. 483, 11 S.E.2d 307; 
Bank of Brunswick v. Thompson, 174 N.C. 349, 93 S.E. 849. 
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The court properly overruled defendant's motion to nonsuit and cor- 
rectly placed on defendant the burden with respect to the first issue. 
We do not deem it necessary to decide whether there was any evidence 
with respect to any item which would support an affirmative answer 
to the first issue. 

There is little, if any, disagreement between the parties on the facts 
relating to the second issue. Certainly there is evidence from which 
a jury could find that monthly statements of plaintiffs account were de- 
livered to him or to his authorized agent at the Bank or were mailed to 
plaintiff. The evidence tends to show that the checks were mailed to 
the customer if not called for by the 10th of the month, and with per- 
haps one or two exceptions plaintiff's statements and cancelled checks 
were mailed to him. The evidence is sufficient for a jury to find that 
these statements contained the written instruments on which defendant 
relied in making each charge. The envelopes in which the bank mailed 
most of the monthly statements were offered in evidence. Plaintiff, 
Ingram (his employee who cashed the forged checks ), and Dwight Lohr 
(another employee of plaintiff) each had keys to plaintiffs post office box. 
Ingram customarily got the mail from the Post Office and carried it to 
plaintiff's office. Plaintiff was a salesman. His business frequently called 
him out of town for several days at a time. He testified when he ex- 
amined his bank statements he did not see any of the forged checks 


and not until January 1955 did he learn that any forged checks had 
been charged to his account. 


The statute, G.S. § 53-52, provides: 

“No bank shall be liable to a depositor for payment by it of a 
forged check or other order to pay money unless within sixty days 
after the receipt of such voucher by the depositor he shall notify the 
bank that such check or order so paid is forged.” 


The burden is on the bank seeking the protection afforded by this 
statute to show delivery of the voucher to the depositor more than sixty 
days before the claim is made. When that fact is established, it con- 
stitutes a complete defense to a claim based on such voucher. Where 
several vouchers paid and delivered at different times are made the 
basis of a claim, the statute applies and bars not from the delivery of 
the first nor the last such voucher but runs against each individual vouch- 
er from the date of its delivery. The mailing of the statements and checks 
and the acceptance thereof from the Post Office by plaintiff in person or 
through his authorized agent constituted a “receipt” by plaintiff within 
the meaning of the statute. Once the vouchers came into plaintiffs pos- 
session, actual or constructive, by delivery to his authorized agent, the 
clock started, and time began to run against the depositor. It makes no 
difference whether he looked at his statement and failed to discover the 
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voucher, or, if, as is here suggested, the agent was again unfaithful to 
his trust and extracted the vouchers from the statement before the de- 
positor had an opportunity to examine the statement. Greensboro Ice & 
Fuel Co. v. Security Nat. Bank, 210 N.C. 244, 186 S.E. 362; Standard 
Trust Co. of New York v. Commercial Nat. Bank, 166 N.C. 112, 81 S.E. 
1074; Cesaroni v. Savannah Bank & Trust Co., 90 Ga.App. 107, 82 S.E.2d 
172; Holloman v. Southern R. Co., 172 N.C. 872, 90 S.E. 292, L.R.A.1917 
C, 416 Lynch v. Johnson, 171 N.C. 611, at pages 613 and 620, 89 S.E. 61; 
Atlantic Coast Line R. Co. v. Seward, 106 Fla. 75, 142 So. 881; Carter v. 
St. Louis-San Francisco Ry. Co., 179 Ark. 865, 18 S.W.2d 376; Fort Worth 
Elevators Co. v. Keel & Son, Tex.Civ.App., 231 S.W. 481; Payne v. John- 
son, Fluker & Co., 27 Ga.App. 452, 108 S.E. 803; Aetna Casualty & Surety 
Co. v. Patton, 247 Ky. 370, 57 S.W.2d 32; McNeill v. Fidelity & Casualty 
Co. of New York, 336 Mo. 1142, 82 S.W.2d 582; 2 C.J.S. Agency § 102, 
p. 1240. 

There was evidence from which the jury could, as they originally did, 
answer the second issue “yes.” The court was in error in refusing to 
accept the verdict and in requiring the jury to answer the issue in the 
negative. Based on an affirmative answer to the second issue, the jury 
had to determine which vouchers were called to the Bank’s attention as 
illegal within the sixty-day period. Only such vouchers could constitute 
a valid claim against defendant. 

New trial. 


Impostor Rule Applied to Government Checks 


Aline Lee with members of her family prepared fictitious 
income tax withholding (W-2) Forms purporting to be em- 
ployees’ copies received from employers. The forms listed 
fictitious employees. False income tax returns were prepared 
and submitted with the W-2 Forms to a district director. In 
due course the Treasury Department issued treasury checks, 
each for the amount requested in the income tax return. Each 
check was mailed to the address shown on the return, was 
endorsed by the person who signed the return and cashed. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 588. 
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The United States failed in its suits against the cashing banks 
because the court regarded this as an impostor situation rather 
than a forgery situation noting that what makes the difference 
is the intent of the drawer—something that may not be found on 
the face or back of the instrument. The court concluded that 
the Government agents responsible for issuing the checks in- 
tended to deal in each instance with the person who wrote his 
name on the tax return. 


The court applied what it considered to be the normal state 
rule of law to the facts announcing that the impostor rule first 
began in face to face dealings but that it has been extended 
to swindles consummated through use of the mails. United 
States v. Bank of America National Trust & Savings Association, 
United States Court of Appeals, Ninth Circuit—F. 2d—. The 
opinion of the court follows: 


CHAMBERS, C. J.—In a certain sense, all forgers are impostors 
and, similarly, impostors in connection with commercial paper in a 
broad sense are usually forgers. But in the law merchant they are sup- 
posed to be separate people. Thus, if the payee is an impostor, a drawer- 
drawee (probably more properly considered as a maker) who pays a 
holder has no recourse on an endorser. If, however, he who signs the 
name of a payee may be classified as a forger, the drawer-drawee after 
paying a subsequent endorser, may still recover his unfortunate pay- 
ment from the endorser. 


Of course, it is settled that Erie v. Tomkins does not apply to govern- 
ment commercial paper—it is purely federal business.? But this is not 
to say that the federal law turns its back on the law merchants. 


And we yet find no evidence in the cases that the Supreme Court 
has rejected the rule of impostors on government checks as it is generally 
applied in most states on private checks. The lower federal courts have 
usually held the impostor rule applicable on government checks.’ As 
in the decisions on forgers vis-a-vis impostors in private commercial 
papers, there may be some inconsistencies between the lower federal 
courts as to who classifies as a forger and who is an impostor. 


1 Security-First National Bank of Los Angeles v. United States, 9 Cir., 103 F. 
2d 188, a case based on the California impostor rule. 

2 Clearfield Trust Co. v. United States, 318 U.S. 363. 

3 United States v. Continental-American Bank & Trust Co., 5 Cir., 175 F. 2d 
271, cert. denied 338 U.S. 870; United States v. First National Bank of Albuquerque, 
10 Cir., 181 F. 2d 984. 
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The facts of these two cases are very similar to Atlantic National 
Bank of Jacksonville v. United States, 5 Cir., 250 F.2d 114. (Obviously 
following that case, the district court here rendered judgment for the 
defendant banks, denying recovery by the United States of its lost 
money.) The government on appeal, as it did in the trial court, con- 
tends that Atlantic National is contrary to National Metropolitan Bank 
v. United States, 323 U.S. 454. The latter case, it says, dictates that we 
reverse the trial court. If this last premise is correct, naturally a re- 
versal is required. However, we deem National Metropolitan a true 
forger case and Atlantic National and our two cases true impostor situ- 
ations. And we fail to find in National Metropolitan the overtones 
which would require us to apply it on the facts of these cases. 


Here the government's Internal Revenue service was swindled, no 
doubt about it. The scheme involved refund checks fraudulently ob- 
tained for pretended overpayments of federal income tax. The facts 
were all stipulated. The only difference in the Security Bank and the 
Bank of America cases is that the swindlers, after the loss, were identi- 
fied in the Security case and never identified in the Bank of America 
cases. Indeed, the true names of the swindlers appear as endorsers on 
some of the checks involving Security. But no one has suggested the 
variations in any of the endorsements require different legal results on 
different checks. 


On the Security group of 58 checks involving amounts from $101.40 
to $290.47 for a total of $9,715.15, the facts were these. Aline Lange 
Lee was a real estate broker in Los Angeles. She and members of her 
family prepared fictitious income tax withholding (W-2) forms. These 
purported to be the employees’ copies received from employers. The 
forms listed fictitious employees, and if the employers listed on the 
forms existed, they had no connection with the forms. Then “phony” 
income tax returns were prepared for the fictious employees and sub- 
mitted along with the corresponding W-2 forms. These were all sent 
to the district director of Internal Revenue at Los Angeles. Without any 
checking for verity, in due time one or another disbursing officer of the 
Treasury Department issued treasury checks for the amounts requested 
on the income tax returns and mailed the checks to the addressees and 
addresses shown on the returns. Members of the Lee family (who were 
waiting for the checks) endorsed thereon the identical signatures ap- 
pearing on the returns showing (and requesting) a refund. Usually 
some subsequent endorsement also appeared thereon. The bank, after 
endorsing “all prior endorsements guaranteed,” collected each check 
through the Federal Reserve Bank at Los Angeles. 


When the fraud was discovered, the government demanded of the 
bank repayment in full with interest. The demand being rejected, an 
action in the district court followed. 
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Inasmuch as no reason for a different result in Bank of America has 
been suggested or suggests itself, we do not recite the special facts 
thereof other than the one mentioned that the swindler or swindlers 
have not been identified. The crucial facts were the same. (The 
Bank of America case involved seven checks for a total of $1,341.08). 

It would appear that the impostor rule in the law merchant first 
began in face to face dealings and later was extended to swindles in 
the mail having the same essential characteristics* Inherent in the 
impostor rule is the concept that as between the impostor and the rest 
of the world, the impostor payee acquires title’ to the piece of commer- 
cial paper issued by the drawer; therefore, the drawer-maker’s only re- 
course is against the impostor, subsequent unconditional endorsements 
(without notice) notwithstanding. 

Of course, what makes the difference between the impostor in law 
and the forger in law is the intent of the maker, something not to be 
found on the face or back of the instrument. And it may be argued 
that something so amorphous as a great and complicated government 
cannot have intent. But we think is has not been adjudicated that its 
agents cannot and do not have intent. We think we find it here. We 
think those in the government chain responsible for issuing the check, 
while they had no man or woman in the flesh standing before them or 
even a mental picture of his or her dimensions, did have an intent to 
issue the check to the person who wrote the name on the spurious re- 
turn and who eventually endorsed the check. What they would have 
thought had they known the facts, to us is immaterial. We believe the 
government cannot cancel every check and get recourse on every en- 
dorsor because of fraud in the inception. If Aline Lee, identifying her- 
self as Aline Lee, had sent in an income tax return and attached it to a 
spurious W-2 form showing the payment of wages never paid by an 
existent or non-existent employer and upon the basis thereof had ob- 
tained a refund on a government check, we assume that short shrift 
would be made of any suit against the successive endorsors. A court 
would hold the issue was only between the government and the payee. 


Also, we state this case. Suppose Aline Lee had in her business 
dealings regularly assumed another name. If she filed her returns 
under that name (and if it was unknown to the director that her true 
name was different), we do not perceive how a refund check issued to 
her could later cause legitimate grief to successive endorsors. Indeed, 
as we see it, the impostors who signed the return existed and were the 
persons who first endorsed the checks, even though they did not usually 
operate under such names. The essence of legal forgery is that the 


4 See discussion, Britton on Bills and Notes, §151, page 715. 


5 Voidable title, of course, as between the drawer and the impostor, and void- 
able against one with notice. 


6 See Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 10 N.E. 2d 457. 
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maker-drawer intended to obligate himself to a definite living person 
called A. The title of the instrument belongs to A or the drawer. In- 
stead B gets the check and writes A’s name thereon. In such cases, those 
who endorse do so at their peril, guaranteeing in law that the payee was 
he whom the maker-drawer intended to pay. But, “no title in the 
forger” is the foundation of the rule. 

As above indicated, we think we have here true impostor cases. 
If the law for federal commercial paper is to be fashioned differently 
than the usual law merchant, it will have to be on a_ basis of a judicial 
rule that a government agent acting for his government cannot pass 
title to the paper he issues in line with his accustomed authority, if 
in the transaction the government has been defrauded, even when the 
government agent, as here, is wholly innocent of the fraud and deals 
with an impostor. That the Supreme Court will so rule we have been 
unable to find a harbinger thereof in its cases. Such an idea, perhaps 
less broadly stated, we think may underlie the dissent in the Atlantic 
National case, supra. 

Although we still remain unpersuaded, it should be noted that counsel 
for the government have here presented a brief reflecting both industry 
and excellence. 

The two cases are severally affirmed. 

(Endorsed:) Opinion. Filed Dec. 28, 1959. 


NATIONAL BANKS IN PENNSYLVANIA CHALLENGE 
INCREASE IN TAX ON BANK SHARES 


Fourteen national banks in Pennsylvania have filed suit in a 
state court seeking an injunction against the collection of a tax 
on the bank shares of national banks. The tax was recently raised 
from four to eight mills and the banks have protested on the 
grounds that the tax violates an act of Congress prohibiting a 
state from taxing shares of national banks at a rate higher than 
that imposed on other competing capital. Also they have taken 
the position that the tax is unfair because some competing capital, 
namely that represented by shares in savings and loan associations 
and credit unions and depositors’ ownership of mutual savings 
banks, is not taxed. 
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National Bank Required to Produce Foreign 
Branch Records 


First National City Bank applied to a United States District 
Court to vacate or modify a subpoena served upon it by the 
Internal Revenue Service to testify and produce certain of the 
bank's records with regard to the account of a Panamanian 
corporation. Some of the records were in New York City 
and some were in the bank’s branch bank located in Panama. 
The bank declined to produce the latter records on the grounds 
that 


1) they were not in its possession, custody or control; 

2) the production of the records without the consent of the 
Panamanian corporation or an order of a Panamanian court 
would violate sound national banking practice; and 


8) such production would violate the constitution and laws of 
Panama. 


The District Court modified the summons to require pro- 
duction of the bank’s local records only. On appeal the Court 
of Appeals for the Second Circuit reversed the order below 
and reinstated the subpoena as it originally issued. 

The Court accepted none of the arguments advanced by the 
bank. It held that there is a presumption that a corporation 
has possession and control of its own records and that there 
is nothing in Federal law which makes this presumption in- 
applicable to bank records kept in a foreign branch office. 
The court agreed that production of the Panamanian records 
should not be ordered if their production would require action 
by personnel in Panama in violation of Panamanian law but held 
that the bank had not made sufficient showing that this was 
the case. First National City Bank of New York v. Internal 
Revenue Service, United States Court of Appeals, Second Cir- 
cuit, 271 F.2d 616. The opinion of the court follows: 


HINCKS, C.J.—In this proceeding the First National City Bank 
of New York (hereinafter called the “Bank”) applied to the District 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1346.3. 
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Court to vacate or modify a summons to appear, testify, and 
produce books served on it by the Internal Revenue Service (herein- 
after referred to as the “Service”) under 26 U.S.C. § 7602. The sum- 
mons called for the production before the Service in New York City 
of certain bank records relating to the account of Atlanta Corp. Ltd. 
(hereinafter called “Atlanta”), a Panamanian corporation with offices 
in New York City and Panama, Republic of Panama, whose tax liability 
was under investigation. Certain records in the Bank’s New York 
City files were produced, but the Bank declined to produce other re- 
cords, contending that they were physically located at its branch bank 
in the Republic of Panama, and hence beyond the reach of the sub- 
poena. Nonproduction was justified, said the Bank, first, because the 
records were not in its possession, custody, or control; second, be- 
cause the production of such records without Atlanta’s consent or an 
order of a Panama court would violate sound national banking prac- 
tice; and third, because such production would also violate the consti- 
tution and laws of the Republic of Panama and establish principles 
of international comity. 

The District Court, relying on In re Harris, D.C.S.D.N.Y., 27 F.Supp. 
480, modified the summons so as to require the production of local 
records only. D.C., 166 F. Supp. 21. On this appeal the Service argues 
that the Harris case was erroneously decided; that the Bank’s control 
over the subject records has been sufficiently shown; that no showing 
has been made that either the constitution or the laws of Panama or 
International comity precent production; and that compliance with the 
summons should be ordered upon reversal of the decision below. These 
contentions we sustain. 

It has long been held that there is a presumption that a corporation 
is in the posession and control of its own books and records. In re 
Ironclad Mfg. Co., 2 Cir., 201 F. 66. Clear proof of lack of possession 
and control is necessary to rebut the presumption. A national bank, 
incorporated under the laws of the United States, would seem to be 
just as subject to the stated rule as any other corporation, unless there 
is something in the federal law regulating the conduct of such banks 
which either negatives the existence of any such presumption or rebuts 
it. The Bank insists that the presumption of control is negatived by 
12 U.S.C.A. § 604, which we set forth in the margin.! 


The “control” over its records upon which is founded the obliga- 
tion of a corporation to produce them upon summons or subpoena duces 


1 U.S.C.A., Vol. 12, § 604, reads as follows: 

“§ 604. Accounts of foreign branches; profit and loss 

“Every national banking association operating foreign branches shall conduct 
the accounts of each foreign branch independently of the accounts of other foreign 
branches established by it and of its home office, and shall at the end of each 
fiscal period transfer to its general ledger the profit or loss accrred at each branch 
as a separate item.” 
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tecum is not an esoteric concept. Any officer or agent of the corporation 
who has power to cause the branch records to be sent from a branch to 
the home office for any corporate purpose, surely has sufficient control 
to cause them to be sent on when desired for a governmental purpose 
properly implemented by a subpoena under 26 U.S.C. § 7602. In this 
case, the District Court recognized the existence of actual, practical 
control by the Bank over its Panamanian branch records and we think 
that finding was right. In re Rivera, D.C.S.D.N.Y., 79 F. Supp. 510; 
Hopson v. United States, 2 Cir., 79 F.2d 302. See also S. E. C. v. Minas 
De Artemisa, S.A., 9 Cir., 150 F.2d 215. 

The Bank’s contention that the effect of 12 U.S.C.A. § 604, especially 
as interpreted in In re Harris, supra, was to deprive it of sufficient con- 
trol over records in Panama to be subject to the subpoena, was accepted 
by the court below. This ruling, however, we think was erroneous. 
Section 604, in terms and in intent, does not support the Bank's con- 
clusion. As argued by the Service, § 604 is nothing more that a “book- 
keeping” statute, designed to make examination into the financial condi- 
tion of national banks, particularly the foreign operations of such 
banks, as simple as possible. Reduced to its simplest terms, it is an 
instruction to the national banks operating foreign branches to keep 
separate accounts for each such branch, and not to lump the accounts 
together or to include them in the accounts of the home office. 

Moreover, § 604 with the companion Sections 601 to 603, of Title 
12, all stem from Section 25 of the Federal Reserve Act of 1913, 38 Stat. 
271, which under the caption of “Foreign Branches” shows not an 
intent to insulate the records of foreign branches from official scrutiny 
but, on the contrary, unmistakable intent that the branches shall report 
to the Comptroller of he Currency and shall at all times be subject to 
examination by the Federal Reserve Board. Indeed, Report 69, House 
of Representatives, 63rd Congress, ist Session, accompanying H. R. 
7837 which became the Federal Reserve Act of 1918, stated as the 
legislative objective that branch banks “shall be closely controlled by 
home institutions” even though the branches should conduct “their 
affairs separate from those of the home office in order that there may 
be no difficulty in ascertaining at any moment the distribution of the 
business of the institution.” 

It is true that relying in part on § 604 courts have held that in 
various commercial transactions between a branch bank and its home 
offiice the rights involved are to be determined as though the branch was 
acting at arm’s length as an independent entity. See Pan-American 
Bank & Trust Co. v. National City Bank, 2 Cir., 6 F. 2d 762, certiorari 
denied 269 U.S. 554, 46 S.Ct. 18, 70 L.Ed. 408. But from such doctrine 
it does not follow that in other situations not involving an arm’s length 
relationship the manager of a foreign branch any more than the manager 
of a domestic branch or, indeed, an officer of the home office, is be- 
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yond the control of the Board of Directors who appointed him. To 
the extent that In re Harris is in conflict with this conclusion it is 
overruled. 

Finally,? the Bank argues that production of the branch’s records 
located in Panama would require action by personnel in Panama in vio- 
lation of the constitution and laws of Panama. If such were the fact 
we should agree that the production of the Panama records should not 
be ordered. S. E. C. v. Minas De Artemisa, supra. However, the only 
evidence of that fact was contained in the affidavit of the Bank’s ex- 
pert in Panamanian law which in our view constituted insufficient basis 
for nonenforcement of the subpoena. His conclusion of constitutional 
violation was based on Article 29 of the Constitution which provided 
that “Correspondence and other private documents are inviolable and 
may not be seized or examined except by provision of a competent 
authority and by means of legal formalities. . . .”. Assuming that this 
provision affords privilege against disclosure in favor of those whose 
affairs are the subject-matter of the disclosure, such as Atlanta, there 
is no showing that the Bank may invoke Atlanta’s constitutional privilege 
as it seeks todo. Assuming, on the other hand, that this provision affords 
a privilege against disclosure to bystanders, such as the Bank, who have 
information relating to the affairs of others, there is no showing that 
criminal sanctions will attach if the Bank waives its privilege either 
voluntarily or at the command of its sovereign. Moreover, this is a case 
apparently falling within the stated exception—a subpoena issued by 
an officer of the United States Treasury Department under the control 
of a United States court and subject to all the “legal formalities” and 
safeguards of 26 U.S.C. §§ 7602-7605. The Constitution did not specify 
that the prohibition extended to the sovereign, either Panama or a 
foreign sovereign, or that the exception was limited to a Panamanian 
authority or Panamanian legal formalities. Nor was there evidence 
that such was its effect. 

The contention that compliance with the subpoena would involve 
a violation of Panamian statutory law was based largely*® on Articles 
88 and 89 of the Panamanian Code of Commerce which banned “any 
general . . . examination of the bookkeeping in the offices . . . of the 
merchants.” When the Republic of Panama granted its license for the 
Panama branch it must have known that the Bank was created under, 
and subject to, § 25 of the Federal Reserve Act of 1913, 38 Stat. 273, 
whereby it was required to furnish information concerning the condition 


2 The contention that power to enforce the subpeona would conflict with sound 
banking policy we think so lacking in substance as to deserve no discussion. 

3 The Bank’s expert also points to the disclosure provisions of the Panamanian 
Code of Civil Procedure. But certainly these procedural provisions do not control 
disclosure pursuant to a subpoena of the United States pursuant to federal statute. 
Moreover, voluntary disclosure, not obtained through pursuance of these procedural 
provisions, has not been shown to be the subject-matter of any criminal sanction. 
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of the branch to the Comptroller of the Currency of the United States 
and to submit to examination on order of the Governors of the Federal 
Reserve System. Thus the very fact that the Republic of Panama 
licensed an American bank, which was subject to this provision of 
American law, to carry on a branch in Panama is some ground for in- 
ference that the prohibitions of the Panamian Constitution and statute 
on which the Bank relies did not extend to examinations by, and dis- 
closures to, duly authorized officers of the United States government. 
If the Bank cannot, as it were, serve two masters and comply with the 
lawful requirements both of the United States and of Panama, per- 
haps it should surrender to one sovereign or the other the privileges re- 
ceived therefrom. We hold now, however, only that the ex parte proofs 
submitted by the Bank were insufficient to excuse compliance. 

We reverse and remand with a direction to reinstate the subpoena 
as it originally issued and in the event of non compliance to explore 
in contempt proceedings under 26 U.S.C. § 7604 the ability of the 
Bank to comply without subjecting its personnel to criminal sanctions 
under Panamanian law. 


Ordered accordingly. 


Bank’s Refusal to Honor Cashier’s Check Justified 
Because of Failure of Consideration 


Sunray issued its check to Mid-Central drawn on the Nation- 
al Bank of Tulsa. Sunray by telephone stopped payment of 
the check and a few minutes later Mid-Central presented Sun- 
ray’s check to defendant bank in exchange for a cashier’s check. 
When Mid-Central presented the cashier’s check for payment 
the bank refused to pay it and charged Sunray’s account for 
the amount of the check and credited that amount to its 
general ledger. 

Upon Mid-Central’s suit against the bank upon the cashier's 
check, the Bank deposited the sum in contention into court and 
brought Sunray into the lawsuit under the Oklahoma inter- 
pleader statute. Mid-Central claimed that it was error to em- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 352. 
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broil it in a fight with Sunray when it was merely suing the 
bank for breach of the bank’s contract to pay the cashier’s check. 

The court affirmed the order below which brought Sunray 
into the suit and dismissed the action against the bank. The 
court correctly pointed out that the bank was not liable to Mid- 
Central because there had been no consideration for the issu- 
ance of the cashier's check. This holding should have been 
enough to end the lawsuit and it does not seem necessary to 
have brought Sunray into it. The court, however, assumed 
that a “fund” had come into being to which Sunray and Mid- 
Central claimed adversely. 

The court’s assumption seems wrong because Mid-Central 
and Sunray were each claiming against the bank for breach of 
different contracts. Furthermore, the bank did not suffer any 
danger of double liability and, by reversing the credit to its 
general ledger, would be completely free of liability to both 
parties. This does not, therefore, seem to have been a proper 
case for interpleader. Mid-Central Towing Company v. 
National Bank of Tulsa, Supreme Court of Oklahoma, 348 P.2d 
327. The opinion of the court is as follows: 


IRWIN, J.—This action was commenced by Mid-Central Towing 
Company, hereinafter referred to as Mid-Central, against the National 
Bank of Tulsa, hereinafter referred to as NBT, for the collection of a 
cashier's Check. NBT had issued and delivered the cashier’s check to 
Mid-Central at the request of Mid-Central after it presented for pay- 
ment a check wherein Mid-Central was payee, D-X Sunray Oil Company 
was the payer or drawer, and NBT was the drawee bank. NBT refrsed 
to honor the cashier’s check when presented for payment by Mid-Central 
for the reason NBT had received a stop payment order on the original 
check issued by D-X Sunray. Before answering, NBT filed its affidavit 
of interpleader, interpleading D-X Sunray and an order was made inter- 
pleading D-X Sunray and Mid-Central filed a motion to vacate. This 
motion was overruled and the court directed NBT to deposit in the regis- 
try of the court the sum of $9,090.27, together with interest, and upon 
compliance therewith, the action was dismissed against NBT. From 
this order Mid-Central perfected this appeal. 


Pleadings And Findings 


Mid-Central alleged NBT issued its cashier’s check in favor of it on 
January 28, 1958, in the sum of $9,090.27; that the cashier’s check was 
presented to NBT for payment and NBT wrongfully refused to pay the 
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same and informed Mid-Central it had stopped payment on said check. 
Mid-Central prayed judgment for $9,090.27. 

NBT’s affidavit of interpleader was regular in form and made pur- 
suant to Title 12 O.S.1951 § 238; sets forth the action is on a contract 
for the recovery of funds held by it; that D-X Sunray, without collusion 
with defendant, makes a claim to the fund; that NBT makes no claim 
to the fund and is ready to pay or dispose of such fund as the court 
may direct. 

The trial court upon “the admissions of facts made by counsel for 
the plaintiff and the defendant herein for the purpose of this argument 
only “found in its order of interpleader and dismissal inter alia, that: 
“On January 27, 1958, D-X Sunray issued its check payable to Mid- 
Central drawn on NBT. On January 28, 1958, between the hours of 
11:35 A.M. and 12:15 P.M., Mid-Central presented the check to NBT, 
and requested a cashier’s check. A cashier's check for $9,090.27 was is- 
sued by NBT and delivered to Mid-Central On that same day at ap- 
proximately 11:35 A.M., D-X Sunray by a telephone call to NBT, di- 
rected a stop payment on its check in favor of Mid-Central. On January 
$1, 1958, Mid-Central presented the cashier’s check to NBT for payment; 
payment was refused and the words “Stop Payment” were stamped on 
the face of the cashier’s check. NBT charged the account of D-X Sun- 
ray for $9,090.27, and credited it to the General Ledger of NBT, subject 
to the outstanding cashier's check sued upon in this action.” The 
court also found: 


“... the fund in the sum of $9,090.27, held by the National Bank 
of Tulsa, to which fund the National Bank of Tulsa disclaims any 
interest therein, but on the contrary, which fund is claimed by the 
plaintiff herein by virtue of the Cashier’s Check sued upon in this 
action and which fund is also claimed by D-X Sunray on the basis 
of the Stop Payment order entered with the National Bank of Tulsa, 
and that this fund is the subject matter of this litigation and that 
the Mid-Central Towing Company and the D-X Sunray Oil Com- 
pany are the rival claimants thereto.” 


Contentions 

Mid-Central contends the court erred in its order interpleading D-X 
Sunray and dismissing the action against NBT for the reason D-X Sun- 
ray has no claim against NBT nor in the cashier's check or proceeds 
thereof and Mid-Central is deprived of its action against NBT; that the 
cashier’s check and D-X Sunray check are separate and distinct trans- 
actions and interpleader does not lie under Title 12 O.S.1951, Sec. 238. 

NBT asserts the order of interpleader and dismissal were made in 
compliance with, and expressly within the terms of the interpleader 
statute, as there is only one fund involved and both Mid-Central and 
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D-X Sunray claim the right thereto and NBT disclaims all interest 
therein. 
Conclusions 

Our interpleader statute, Title 12 O.S. 1951, Sec. 238, was enacted for 
the purpose of providing a means whereby conflicting claims could be 
adjudicated without a multiplicity of suits. It provides a convenient 
method whereby adverse claims to property held by a third person, who 
has no interest or claim in the subject matter, can be adjudicated. 

This is an action on a contract, being the cashier’s check, for the re- 
covery of funds held by NBT which Mid-Central and D-X Sunray both 
claim and NBT makes no claim. The rights of a holder in due course, 
without notice, is not involved as Mid-Central was the payee named in 
the cashier’s check and as such is not considered a holder in due course 
as defined by Title 48 O.S.1951 § 122. See First National Bank of Cush- 
ing v. Woods, 172 Okl. 645, 46 P.2d 565; First National Bank of Westville 
v. Russell, 128 Okl. 222, 262 P. 205; First National Bank of Poteau v. 
Allen, 88 Okl. 162, 212 P. 597. 

Oklahoma follows the general principle of law that a drawer of a 
check may countermand its check and a drawee bank is obliged to obey 
the stop payment order if such is received prior to the time the drawee 
bank has paid the check. See First National Bank of Durant v. School 
District #4, Bryan County, 31 Okl. 139, 120 P. 614, 39 L.R.A., N.S., 
655; Young v. Hembree, 181 Okl. 202, 73 P.2d 393; Brown v. Eastman 
National Bank of Newkirk, Okl., 291 P.2d 828, 55 A.L.R. 2d 971. 

Title 48 O.S.1951 § 75, provides, “absence or failure of considera- 
tion is matter of defense as against any person not a holder in due 
course.” It follows that if a bank issues a cashier’s check without con- 
sideration, payment may be refused when presented by the original 
payee, as he is not a holder in due course. 

Upon these salient facts and principles of law we must conclude that 
if the stop payment order were received by NBT prior to the issuance 
and delivery of the cashier’s check, the trial court did not err in over- 
ruling the motion to vacate and dismissing the action against NBT upon 
its depositing the funds as directed. The basis for this conclusion being: 
The cashier’s check was not in the hands of a holder in due course and 
was issued without consideration and NBT, acting merely as a stake- 
holder, had in its possession funds Mid-Central and D-X Sunray both 
claimed and to which NBT made no claim, and interpleader was proper. 

We must determine whether the stop payment order was received 
by NBT prior to the issuance and delivery of the cashier's check to 
Mid-Central. As this appeal is on the original record and no evidence 
is presented, this fact must be determined from the findings and orders 
of the trial court and the justifiable inferences therefrom. 

Although no request was made for any special findings, the court 
made certain special findings of fact but it did not make a specfiic 
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finding that the stop payment order was received by NBT prior to the 
issuance and delivery of the cashier’s check. This court on appeal 
will presume that the trial court in its conclusions of law found every 
special thing necessary to be found to sustain the general finding and 
conclusion. See Magna Oil & Refining Co. v. Cameron Refining Co., 
111 Okl. 89, 238 P. 413; Home Development Co. v. Hankins, 195 Okl. 
632, 159 P.2d 1013; McGrath v. Eichhoff, 187 Okl. 64, 100 P.2d 880; 
and Gillespie v. Dougherty, 179 Okl. 330, 65 P.2d 486. 

In view of the presumption that the trial court found every special 
thing to sustain the general finding and conclusion and the total ab- 
sence of any evidence to the contrary, we must conclude that the trial 
court found that the stop payment order of D-X Sunray was received by 
NBT prior to the issuance and delivery of the cashier's check to Mid- 
Central; that the cashier’s check was issued without consideration and 
was not in the hands of a holder in due course; that there is only one 
fund and D-X Sunray and Mid-Central both lay claim thereto and NBT 
has no interest or claim thereto; and that D-X Sunray was without col- 
lision with NBT. 

We therefore hold the trial court did not err in denying the motion 
of Mid-Central to vacate the order of interpleader and dismissing the 
cause of action against NBT, and the same is hereby affirmed. 

Affirmed. 

WILLIAMS, V. C. J., and WELCH, HALLEY, JOHNSON, BLACK- 
BIRD, JACKSON and BERRY, JJ., concur. 


Bank As Entruster Prevails Over Trustee in 
Bankruptcy 


The Bank filed a statement of financing and anticipated 
financing by means of trust receipt transactions of the acquisi- 
tion by AA Appliance & TV Center, Inc. of “Television, Ap- 
pliances and other similar Equipment.” Thereafter, AA Ap- 
pliance delivered to the Bank trust receipts on refrigerators, 
washers, dryers and a freezer. Upon the bankruptcy of AA 
Appliance the trustee in bankruptcy refused to surrender pos- 
session of the unsold items enumerated in the trust receipts and 
the Referee denied the Bank's petition to reclaim upon the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition)§ 1562. 
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ground that the Bank's statement of trust receipt financing in- 
sufficiently described the goods and consequently they were 


not subject to the Bank’s security interest. 


The District Court reversed the Referee’s decision and upon 
appeal the Court of Appeals affirmed the determination of the 
District Court. 


The applicable Wisconsin statute required a “description of 
the kind or kinds of goods covered.” The trustee argued that the 
word “appliances” was a term too generic to constitute a 
sufficient description of the goods covered but the Court of 
Appeals, quoting the District Court, stated that “the intent 
of the act in respect of notice is met if the descriptive words 
used would inform an experienced and sophisticated creditor” 
that goods in the possession of AA Appliance could not be 
relied upon and that he should investigate further. In the 
Matter of AA Appliance & TV Center, Inc., United States 
Court of Appeals, Seventh Circuit, 271 F.2d 800. 


KNOCH, C. J.—Marshall and IIsley Bank of Milwaukee, Wisconsin, 
filed, with the Wisconsin Secretary of State, a statement of the Bank’s 
financing and anticipated financing (by means of trust receipt trans- 
actions) of acquisition of “Television, Appliances and Other Similar 
Equipment” by AA Appliance & TV Center, Inc. 

Subsequently the President of the AA Appliance delivered to the 
Bank three trust receipts on refrigerators, washers, dryers and a 
freezer. When AA Appliance was adjudicated a bankrupt, the trustee 
in bankruptcy took possession of all assets including the unsold mer- 
chandise enumerated in the trust receipts. The referee denied the 
Bank’s petition to reclaim these items on th ground that the statement 
filed with the Secretary of State insufficiently described the goods, and 
that they were, therefore, not subject to any security interest of the Bank. 

On review District Judge Tehan reversed the referee and this appeal 
followed. 

The applicable statute reads: 

“241.48(1) Any entruster undertaking or contemplating trust re- 
ceipt transactions with reference to documents or goods is entitled to 
file with the secretary of state a statement, signed by the entruster and 
the trustee, bearing the correct name of the sole trader, copartnership or 
corporation of the entruster and trustee, as well as the correct trade 
name, if one is used; and have plainly printed or typewritten thereon 
the names of the parties executing the same; the statement shall further 
contain: 
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“(a) A designation of the entruster and the trustee, and of the chief 
place of business of each within this state, if any, including street and 
post-office address; and if the entruster has no place of business within 
the state, a designation of his chief place of business outside the state, 
including street and post-office address; and 

“(b) A statement that the entruster is engaged, or expected to be 
engaged, in financing under trust receipt transactions the acquisition of 
goods by the trustee; and 

“(c) A description of the kind or kinds of goods covered or to be 
covered by such financing. 

“(2) The following form of statement (or any other form of state- 
ment containing substantially the same information) shall suffice for 
the purposes of ss. 241.31 to 241.50: 

“Statement of trust receipt financing 

“The entruster, --—— ————, whose chief place of business within 
this state is at --—— Street, in the city of --—— and state of —-—— 
(or who has no place of business within this state and whose chief 
place of business outside this state is at ———— Street, in the city of 
———— and state of ————, is or expects to be engaged in financing 
under trust receipt transactions the acquisition by the trustee, --——, 
a sole trader ( ), a copartnership ( ), or corporation ( ), whose 
chief place of business within this state is at --—— (Street or Rural 
Route No. ), and whose P. O. address is ——, of goods of the following des- 
cription: coffee, silk, automobiles or the like. 

“(Signed ) —--————-————-—————————— Entruster 
“(Signed) —--—-—-—-—————————————— Trustee” 


Section 241.39 expressly provides that entrusters are subordinated to 
bona fide purchasers for value and that filing of the statement under 
Section 241.43 shall not constitute notice of the entruster’s interest to 
such bona fide purchasers for value other than to transferees in bulk. 

In his closely reasoned opinion, D.C., 170 F.Supp. 103, the Dis- 
trict Judge agreed with the referee that certain portions of this statute, 
such as statement of names and places of business, which are clearly 
known at the time the statement is filed, are susceptible of strict com- 
pliance (citing cases) but that the statute itself calls only for “substan- 
tially” the same information as set out in the sample form of Section 
241.43(2) with its suggested broad descriptive terms. 

The trustee argues that the word “appliances” is a less specific term 
than the examples in the statute. He sees “appliances” as analogous to 
“groceries” and “fabric” rather than “coffee” and “silk”. He states that 
he knows of no other cases in point, but fears that the District Court’s 
decision, if affirmed, will establish a policy adverse to the uniformity 
which would be desirable in connection with trust receipt financing. 

Here the name of the bankrupt provides a clue. The statute calls 
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for no statement of the amount or terms of the loan. We are constrained 
to agree with the distinguished District Court Judge, that: [170 F.Supp. 
104] 


“In respect of notice therefore, we can only conclude that the 
framers of the act contemplated providing only for the first step of 
a two-step process to be undertaken by a prospective creditor in 
order to discover the exact status of the goods he is concerned 
with. ... 

“Rather than have to resort to exercises in semantics in each case, 
it seems to us that the intent of the act in respect of notice is met if 
the descriptive words used would inform an experienced and sophis- 
ticated creditor that goods in the possession of the trustee could not 
be relied on and that he should investigate further.” 

Affirmed. 


JUSTICE DEPARTMENT BECOMES ACTIVE PARTY TO 
BANK HOLDING COMPANY CASES 


A recent letter from the Federal Reserve Board to various 
bank holding companies reveals that the Department of Justice 
with the consent of the Board has become a party to all decisions 
under the Bank Holding Company Act. The letter indicated 
in part that “pursuant to a request from the United States De- 
partment of Justice, and in accordance with the provisions of the 
Board’s rules of organization, the board hereafter will inform 
the Department of Justice of the receipt of applications under 
Section 8(A) of the Bank Holding Company Act, for approval 
of the acquisition of bank shares or bank assets.” 











FEDERAL BANKING LAWS 
By F. GLOYD AWALT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 


and the regulation of banks by supervisory agencies. 





Legislation 


Mr. Dingle has introduced a bill, H.R. 10331, to amend the 
Internal Revenue Code of 1954 to provide for withholding of 
tax at source on interest and dividends. The bill provides that 
after December 31, 1960, every corporation making payment 
of interest on obligations of such corporation, shall deduct and 
withhold on such interest a tax equal to 20 percent of the amount 
thereof. “Interest” is defined as meaning interest on all bonds, 
debentures, notes, certificates, or other evidences of indebted- 
ness, issued by any corporation with interest coupons or in regis- 
tered form. Exempt from this withholding provision is interest 
paid by a corporation to (1) governments, political subdivisions 
thereof, international organizations, or wholly owned instru- 
mentalities or agencies of the foregoing, if the evidence of in- 
debtedness in respect of which such interest is paid is owned by 
one or more such governments, subdivisions, organizations, in- 
strumentalities, or agencies; (2) interest paid for a foreign cor- 
poration: (3) interest to a foreign corporation not engaged in 
trade or business within the United States; (4) a nonresident 
alien individual (which includes an alien resident of Puerto Ri- 
co); (5) any partnership not engaged in trade or business within 
the United States and composed in whole or in part of non- 
resident aliens; or (6) any foreign government or international 
organization. Likewise, every person making payment of a 
dividend after December 31, 1960, must deduct and withhold 
a tax equal to 20 percent of the amount thereof. “Dividends” 
are defined as (1) any distribution by a corporation which is 
a dividend as defined in the Code, or (2) a payment made by a 
stockbroker to any person as a substitute for a dividend. Ex- 
empted are (1) dividends paid in the stock of the distributing 
corporation whether or not the recipient of such stock or rights 
had an option to be paid in money, or other property, in lieu 
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of such stock or rights; (2) dividends paid by a Federal reserve 
bank, Federal land bank, Federal home loan bank, Central 
Bank for Cooperatives, or Bank for Cooperatives; (3) the same 
exemptions as apply to interest payments; and (4) amounts 
(whether or not designated as dividends) paid by mutual 
savings banks, savings and loan associations, building and loan 
associations, cooperative banks, homestead associations, credit 
unions, or any similar organization, in respect to withdrawable 
or repurchasable shares, investment certificates, or deposits. 
There are also certain other exemptions relating to redemptions 
of stock, receipt of property on transfer to corporation controlled 
by the transferor, and certain distributions pursuant to order 
of the Securities and Exchange Commission. 


H.R. 10331 is identical to two bills, H.R. 7737 and S. 2038, 
which were introduced in the first session of this Congress, but 
upon which no action has been taken. 


The Ways and Means Committee of the House has favor- 
ably reported H.R. 10590, which provides for certain exceptions 
to be made in the 4% percent interest ceiling now applicable 
to issues of U.S. Government securities with a life to maturity 
of more than 5 years, including both marketable bonds and 
savings bonds. The bill authorizes the Treasury to refund 
outstanding bonds in advance of their maturity by taking them 
in exchange for new securities with longer lives, provided the 
coupon rate on the new issues does not exceed 41 percent even 
though the investment yield on the new bonds may exceed the 
4% percent ceiling. The bill also authorizes a limited amount of 
long- and intermediate-term financing at rates in excess of the 
4t percent ceiling by providing that obligations equal to 2 
percent of the public debt may be issued each year at rates in 
excess of 4t percent but only upon a finding by the President 
that the national interest requires such action. A 2-year carry 
forward is provided for any unused portion of this quota begin- 
ning after the fiscal year 1960. Further, the bill allows special 
issues of U.S. Government securities to trust funds and also 
savings bonds to be issued at rates in excess of 4% percent. 


Mr. Thurmond introduced S. 3037 to prevent certain politi- 
cal contributions and expenditures by national banks, corpora- 
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tions, and labor organizations. Under the bill it would be 
unlawful for any national bank, or any corporation organized 
by authority of any law of Congress, or any Committee, agent, 
or designee of such bank or corporation to make a contribution 
or expenditure for the purpose of influencing an election to any 
political office, or a primary election or political convention or 
caucus held to select candidates for any political office; or to 
make a contribution to any committee, association, or organiza- 
tion, whether political or nonpolitical in nature, which makes 
contributions or expenditures for the purpose of influencing 
any such election, primary, convention, or caucus. Any cor- 
poration which makes any contribution or expenditure in viola- 
tion of the act would be subject to a fine of not more than 
$10,000 and would thereafter not be eligible to file an unfair 
labor practice charge under section 10(b) of the National Labor 
Relations Act. 


Board of Governors 
of the Federal Reserve System 


Eligibility of Merchant Marine Bonds as Security for Loans 
by Federal Reserve Banks. The Board has recently considered 
the question of whether United States Government Insured 
Merchant Marine Bonds are eligible as security for loans by 
Federal Reserve Banks. The Board concluded that they were 
not eligible under Section 13 of the Federal Reserve Act, which 
provides that “any Federal Reserve Bank may make advances 
for periods not exceeding ninety days to its member banks on 
their promissory notes secured by such notes, drafts, bills of 
exchange, or bankers’ s sceptances as are eligible for rediscount 
or for purchase by Federal Reserve Banks.” The Board ex- 
pressed the view that the quoted language refers only to obliga- 
tions arising out of commercial or agricultural transactions and 
since Merchant Marine Bonds are not of this character they 
are not eligible. Merchant Marine Bonds are eligible as secur- 
ity for advances by Federal Reserve Banks to member banks 
pursuant to Section 19(b) of the Federal Reserve Act, which 
authorizes advances to member banks on notes having maturi- 
ties of not more than four months and which are secured to the 
satisfaction of the Federal Reserve Bank. 
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“Differential” or “Dealer Reserve” Accounts as Deposits 
Against Which Reserves Are Required. In response to several in- 
quiries the Board has published four previously stated conclu- 
sions for determining whether so-called “dealer-reserve” or “dif- 
ferential” accounts are deposits against which reserves are 
required and given typical circumstances in which each conclu- 
sion would apply (25 Federal Register 1818). The Board's 
conclusions and examples are: (1) If the purchase price of the 
paper is credited to the dealer's account, the resulting credit is a 
deposit against which reserves must be maintained. This con- 
clusion would be controlling in a situation where the borrower is 
credited with the full face amount or outstanding balance of 
the paper, but a certain percentage thereof is designated as a 
reserve account and cannot be withdrawn by the dealer. 


(2) The uncollected difference between the purchase price 
and the face amount of the paper is in practical effect a poten- 
tial margin of security and does not constitute a deposit against 
which reserves must be maintained. Under this conclusion 
the differential account is created from the uncollected differ- 
ence between the purchase price of the paper and the face 
amount or outstanding balance thereof and would not con- 
stitute a deposit against which reserves are required. 


(3) Where, however, an instalment payment has been re- 
ceived and a portion of such payment has been credited against 
the purchase price and the remainder has not been credited 
against the purchase price, the portion of the payment which 
has been applied against the purchase price does not constitute 
a deposit balance, but the remainder of the payment does 
constitute a deposit unless and until it is paid over to the dealer 
or applied against his indebtedness. This conclusion applies 
to those situations where collections are received in a differen- 
tial account. Any portion of such collections which is credited 
against the purchase price does not constitute a deposit. 
However, any portion of such collections which is carried in the 
differential account and is not applied against the purchase 
price or otherwise paid over to the dealer, constitutes a deposit 
against which reserves are required. Until collections are either 
paid over to the customer or applied against his indebtedness, 
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they constitute deposits against which reserves are required. 


(4) Whenever the payments received on any paper pur- 
chased aggregate an amount in excess of the purchase price plus 
interest or discount, any such excess which is not paid over to 
the dealer or credited against his indebtedness likewise con- 
stitutes a deposit against which reserves must be maintained. 
This conclusion also applies to those situations where collec- 
tions are received on instalment or similar paper. It is em- 
phasized in this conclusion that all payments received on paper 
in excess of the purchase price plus interest, discount, and the 
like, which are not applied against the borrower's indebtedness 
or otherwise paid over to him, are deposits against which re- 
serves are required. This would be true regardless of how this 
excess is held by the bank, whether in a differential account 
or otherwise. 


TRAVEL SOCIETY COMPLAINS OF UNFAIR COMPETITION 
FROM BANKS 


It was reported recently that the American Society of Travel 
Agents has complained to the Comptroller of the Currency about 
“unfair competition” by national bank travel agencies. Specifical- 
ly the Society has complained of the activity of one bank travel 
agency in chartering steamships at its own financial risk and sell- 
ing Caribbean cruises to the public. According to the complaint 
such activity seems to be “incontrovertibly illegal and in no sense 
the exercise of a power necessary and incidental to the conduct 
of a banking business.” Further, the Society maintained that the 
recent ruling of the Comptroller in regard to bank travel agencies 
has been taken as a green light by such agencies to conduct 
travel business in the same manner as independent travel agencies 
and recommends that the Comptroller should now take steps to 
prevent such widespread travel agency activity by the banks. 





BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 


Buyer in Ordinary Course Prevails Over Holder of Mortgage 
Weisel v. McBride, Superior Court of Pennsylvania, 156 A. 2d 613 


Plaintiff paid cash for and took possession of a car purchased out of 
dealer’s inventory. Under the Uniform Commercial Code the plain- 
tiff was entitled to a certificate of title in his name free of encumbrances 
where dealer thereafter executed a collateral mortgage in favor of bank 
covering plaintiff's car under an existing floor plan agreement with bank 
and fraudulently procured a certificate of title in dealer’s name. Fort 
similar decisions see B.L.J. Digest (Fifth Edition) § 1562.5. 


Right of Acceleration Affected by Acceptance of Late Payments 
Ashback v. Wenzel, Supreme Court of Colorado, 346 P. 2d 295 


Where maker of promissory note payable in monthly installments 
customarily made his payments at a later date than was provided for 
in the note and the payee accepted such later payments without objec- 
tion, payee would not be permitted to declare balance of note due with- 
out notice to the maker that in the future he intended to demand prompt 
payments. For similar decisions see B.L.J. Digest (Fifth Edition) § 840. 


Removal of Branch Bank Under Wisconsin Statute 


State ex rel. City Bank and Trust Co. v. Marshall & Ilsley Bank, 
Supreme Court of Wisconsin, 99 N.W. 2d 105 


Under Wisconsin statute which prohibited branch banks except those 
established prior to May 14, 1909, removal of branca bank established 
in 1904 from one location in city to another was permissible against 
argument that pre-1909 branch bank was a non-conforming use which 
could not be moved. For similar decision see B.L.J. Digest (Fifth Edi- 
tion) § 215. 
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Antecedent Indebtedness Not Covered by “Other 
Indebtedness” Clause 
National Bank of Eastern Arkansas v. Blankenship, United States 
District Court, E.D. Arkansas, 117 F. Supp. 667 


Deed of trust taken to secure specific advance by bank and “any 
and all further advances now or hereafter owing” held not to embrace 
antecedent indebtedness under Arkansas law since antecedent indebted- 
ness could have been clearly identified but was not. For similar de- 
cisions see B.L.J. Digest (Fifth Edition) § 887. 


Adjudication of Bankruptcy Inadmissible As Proof 
of Insolvency in Preference Suit 


Allender v. Southeast Tractor & Equipment Co., United States 
District Court, M.O. Tennessee, 178 F. Supp. 413 


An adjudication of bankruptcy is not admissible as evidence of in- 
solvency in a suit by the trustee in bankruptcy to avoid an alleged pre- 
ferential transfer made by the bankrupt approximately one month prior 
to the adjudication of bankruptcy. ..For similar decisions see B.L.J. Di- 
gest (Fifth Edition) § 142. 


Depositor Estopped From Relying on Banking Resolutions 


Berdane Furs, Inc. v. First Pennsylvania Banking & Trust Co., 
Superior Court of Pennsylvania, 155 A. 2d 465 


Where bank paid a note signed by only one officer of corporation 
when corporate banking resolutions required two signatures, corporate 
depositor estopped from taking advantage of resolutions because of prior 
dealings between it and bank. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 1210. 


Interest and Attorneys Fees Allowable Even Though 
Blanks in Notes Unfilled 


Falvo v. Nicholes, Supreme Court of Utah, 347 P. 2d 837 


Judgment for interest and attorneys fees in action on promissory 
notes was justified even though blanks in notes with respect to interest 
and attorneys fees filled in after maker’s death, and result would be the 
same even if blanks not filled in at all because interest and attorneys 
fees allowed were in reasonable amounts. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 662. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the nation, 
include the following: 


ARKANSAS: State Insurance Commissioner Harvey Combs declared 
he intends to eradicate “if at all possible” what he described as a loan 
insurance policy “racket” in Arkansas. 

His assertion stemmed from an investigation of reports of question- 
able activities referred to him by Deputy Prosecuting Attorney Fletcher 
Long of Forrest City. 


Combs said he also has learned that similar situations may exist at 
Pine Bluff, Fort Smith, Helena, perhaps West Memphis, and other 
communities. 


The commissioner said he was inclined to believe that some insurance 
companies were unaware of practices being followed by certain agents 
who sell their policies and who also have a tie-in with finance companies. 
He said that was one of the objectives of his investigation. 


Combs said the Forrest City operation, as described by Long, worked 
as follows: A finance company would extend a loan, generally in the 
amount of $10, to a borrower, to be repaid in a week. The borrower 
would be required to pay a total of $12.50, but rather than keeping it 
strictly a loan transaction, insurance coverage would be brought into 
the picture. 


For one week's coverage, the charge would be $1.25 for an accident 
and health policy and $1.25 for life insurance. Life of the policy was 
only one week. The coverage was only $10, or the amount extended in 
the original loan. 


To renew the insurance—and Long said renewals were encouraged— 
would cost the client another $2.50 a week. Long told of one case in 
which a borrower had paid out $40 to an agent, and still owed $14.07 on 
the original loan he had made several months earlier. 


DISTRICT OF COLUMBIA: A proposal that Congress write into 
law an “official” automobile installment sales contract form that is 
“simple and concise” to protect automobile buyers in the District of 
Columbia was made by U.S. Attorney Oliver Gasch in appearing before 
a House District subcommittee. 
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He declared that many buyers in the district are victimized by 
exhorbitant interest, insurance and carrying charges because they don't 
know what they signed. 

Gasch said complicated sales and finance contracts confuse buyers, 
but in subsequent legal actions are usually found valid and binding. 
The victim, he noted, has “no means by which he can challenge what 
he has signed.” 

Five other witnesses joined Gasch in testifying in favor of a bill to 
limit finance charges on motor vehicles sold through installment financing. 

Gasch said the pending legislation should be amended to require 
that the buyer should know precisely at the time of purchase what he 
must pay down and the amount and number of monthly payments. 

Others testifying before the committee included District Commis- 
sioner Robert E. McLaughlin, Principal Assistant District Corporation 
Counsel Milton D. Korman, Assistant Corporation Counsel Irving Bryan, 
Harry Ehrlich, Staff Judge Advocate at the 1100th Air Base Wing at 
Bolling Air Force Base, and District Superintendent of Licenses C. T. 
Nottingham. 

They all suported a bill which would set maximum finance charges 
on retail installment sales of motor vehicles in the district as follows: 

For new vehicles, $8 per $100 per year; used vehicles not more than 
two model years old, $11 per $100 a year; vehicles between two and 
four years old, $14 per $100 a year; vehicles more than four years old, 
$16 per $100 a year. 

The bill requires performance bonds for finance companies and 
carries a $500 fine or six months imprisonment for violations. 


NEW JERSEY: A bill to limit charges for automobile installment sales 
financing was introduced in the New Jersey legislature by Senator John A. 
Waddington of Salem County, who unsuccessfully sought passage of a 
similar measure last year. 

His bill would put a 7 per cent ceiling on loans for new cars; 10 
per cent on recent model used cars, and 13 per cent on older vehicles. 

The proposed legislation also would license automobile agencies 
using installment plans and would limit interest rates to 10 per cent 
on installment purchases of other goods costing up to $7,500. 


NEW YORK: A bill introduced in the New York State legislature 
would empower the state banking superintendent to examine books, 
records, accounts and documents used by sales finance companies for 
determining whether licensees have violated installment sales contracts, 
obligations or credit agreements. 

Under the proposed legislation, reports of such examinations and 
investigations would be confidential and not subject to subpoena unless 


n't 


ors, 


ng. 
hat 


res 
vS: 
an 


nd 
ld, 


nd 


les 


10 


es 
nt 





BANKING LEGISLATIVE TRENDS 249 


justice and public advantage required. The measure is listed as S-1166 
by Van Wiggeren and A-1303 by Folmer. 


NORTH CAROLINA: New laws to regulate North Carolina small 
companies have been advocated by State Attorney General Malcolm 
Seawell, who recently criticized the operations of two small loan firms 
in the state as indicating the need for legislative action. 

Together with Edwin Duncan of Sparta, Seawell is serving on a 
special committee of the State Banking Commission which is considering 
new small loans laws for submission to the 1961 session of the North 
Carolina legislature. 

North Carolina law now puts a maximum of 6 per cent interest on 
all loans. Small loan companies, however, are said to make up to 50 per 
cent through a multiplicity of other fees and charges, and as agents 
for accident and health insurance policies required of borrowers. 

Expected to be sought next year is an entirely new North Carolina 
law which would fix one rate for all charges by small loan firms. This 
rate probably would be considerably in excess of 6 per cent, but far 
less than permitted under the state’s present laws. 

North Carolina law now puts most of the burden of regulating small 
loan firms on the banking commission, with some of it on the State 
Insurance Deparment. Some other states have separated the duties of 
banking and small loan firm regulation into two distinct agencies, and this 
may be proposed in North Carolina. 

Robert Thompson of Raleigh, executive secretary of the North Caro- 
lina State Loan Association, recently wrote the attorney general that 
“the association wholeheartedly applauds your advocacy of a new North 
Carolina loan law to stabilize the industry, both in the interest of the 
borrower and the lender and to make impossible recurrence of the 
practices you mentioned.” 

The association, Thompson said in his letter, “is in accord with a 
recent statement by (State) Commissioner of Insurance Charles Gold 
to the effect that the legislature should reduce credit accident and health 
insurance to the amount of the monthly payments so that the lenders’ 
income is derived primarily from interest and fees, not insurance 
commissions.” 

Thompson recalled that his group last year unsuccessfully sought 
new small loan regulatory laws, including provisions that would spell out 
some sort of convenience and necessity requirment for new companies 
and would set minimum capital required to get into business. 

There now are no requirements for a minimum amount of capital 
and anyone with a little cash can go into the small loan business in North 
Carolina. There are now a total of 487 small loan offices in the state, 
as compared with only 60 in 1945. 
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RHODE ISLAND: Banks and other financial institutions would be 
forced to pay interest on money put into Christmas and vacation clubs, 
and similar plans, under terms of a bill introduced in the Rhode Island 
legislature by Senator Francis J. LaChapelle of West Warwick. 

The measure would require institutions to pay the same rate of 
interest on such savings as they do on regular savings accounts. 


UNIFORM COMMERCIAL CODE BOOKS PUBLISHED BY 
PENNSYLVANIA BANKERS ASSOCIATION 


Two new books relating to the subject of the Uniform Commer- 
cial Code have been published recently by the Pennsylvania Bank- 
ers Association. One consists of the official text of the Uniform 
Commercial Code as reenacted by the State Legislature in 1959. 
The new Code which became effective on January 1, 1960 adopted 
the recommendations of the National Conference of Commission- 
ers on Uniform State Laws and the American Law Institute. The 
second book, entitled “1959 Supplement—Pennsylvania Banks and 
the Uniform Commercial Code” by Carl W. Funk, describes the 
changes in the Code as enacted and includes an appendix and 
new forms which are suggested as complying with the 1959 Code. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Full Amount of Gift Taxable Although Trustee Retained 
Commission Out of Original Principal 


Estate of Farha Schayek, Tax Court of the United States, January 7, 1960 


The donor made a gift of $60,000 in trust. The trust agreement 
provided that the corporate trustee should be entitled, at the inception 
of the trust, to retain a commission for receiving such principal, and the 
trustee immediately received $750. Held: The value of the gift is 
the amount which passed from the donor, undiminished by the trustee’s 
commission. 


Gifts Made to Discharge Moral Obligation Not Made 
in Contemplation of Death 
D. B. Hoover and Ed Hoover, Jr., Executors v. United States, United States 
Court of Claims, January 20, 1960 
Decedent, at age 83 and after the death of her husband, began to 
make substantial gifts to their children. Held: None of the gifts 
made in the three years prior to her death at age 89 were includible in 
her gross estate as made in contemplation of death. Decedent “was 
motivated . . . by her desire to discharge a long standing moral obliga- 
tion”, namely, the promise made by her husband to make substantial 
gifts to the children, which he never kept. 


Value of Trust Includible in Donor’s Estate 


J. C. Clark, Jr. and M. K. Milliken, Executors v. United States, United States 
District Court, District of Maine, January 7, 1960 


Decedent had established a trust which was terminable jointly by 
two non-trustees who also recommended trust investments. Decedent 
retained the power to appoint a substitute for either or both of the “co- 
terminators”. The plaintiffs argued that, assuming the decedent could 
have substituted herself after revoking the appointment, she could not 
have terminated in her favor. Held: Under New York law, the de- 
cedent’s power was beneficial, not a power in trust, and she could 
have terminated in her favor. The trust corpus was therefore properly 
includible in her estate. 
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Transfers to Charitable Organization Exempt if Organization 
Commits Gift to use Within Texas 
W. C. Morris, Jr., Executor v. R. S. Calvert, Comptroller of Public Accounts 
Court of Civil Appeals, Third Supreme Judicial Court of Texas, November 18, 1959 
Decedent bequeathed property to a charitable trust, and the trust- 
ees, prior to the date of payment of the inheritance tax, filed in writing 
an irrevocable commitment to use the sum bequeathed in Texas. HELD: 
Although present Texas law allows such a gift to become exempt by the 
action of the recipient, the law applicable at the time of decedent's 
death required that use in Texas be required under the instrument of 
transfer. 


Recovery of Estate Taxes Apportioned Against Annuity Requires 
That Policy be Reconstituted as of Date of Death 
Estate of Klauber, New York County Surrogate’s Court, New York Law Journal, 
December 15, 1959 

Decedent’s taxable estate included a life insurance policy over which 
she had power of withdrawal of proceeds. Upon her death, an annuity 
became payable to decedent’s daughter for life with twenty years 
certain. The proceeding was to “recover” from the insurance carrier 
estate taxes apportioned against the interest represented by the policy 
pursuant to Section 124 of the New York Decedent Estate Law. Held: 
The annuity policy must be reconstituted as of the date of death to give 
effect to the payment of taxes. “It is unfortunate that almost seven years 
have elapsed since the company began making payments to the an- 
nuitant but the fact remains that during this time she has been over- 
i <sks < 


Transfer in Trust Not Included in Transferor’s Estate 


Estate of Becklenberg v. Commissioner of Internal Revenue, United States 
Court of Appeals, Seventh Circuit, December 30, 1959 

Decedent contributed 26.78 per cent of the assets of an irrevocable 
trust which provided that decedent was entitled to annual payments 
of $10,000 until the trust should purchase an annuity providing that 
amount. No annuity was purchased, but decedent received $10,000 an- 
nually until her death, which was paid primarily from trust income. 
Held: Decedent had received all she was to receive, and there was 
nothing left to be included in her gross estate. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





Terms of Will Cannot Change Consequences of Acquisition 
of New Domicile 


Estate of Dreer, Orphan's Court of Philadelphia County, Pennsylvania, June 19, 1959 


Decedent’s Will recited that “It is my intention to reside abroad 
probably for some time . . .”, but that she was a citizen of the United 
States and a legal resident of Philadephia “in which city my Will 
should be probated”. She had lived abroad for thirty years at the time of 
her death, and had stated that she had no intention of returning to live 
in the United States. Held: Decedent's domicile had been abandon- 
ed, a new domicile acquired abroad, and no resident Pennsylvania in- 
heritance tax is due. 


Operation of Business Without Court Order Does Not 
Cast Absolute Liability on Executrix 


Estate of Wilson, Florida District Court of Appeals, Second District, December 16, 1959 


Executrix was the widow of the decedent, who had been the sole 
stockholder of a motor company. She continued the business in an un- 
successful effort to pay creditors, but did not secure authorization of 
the court before doing so. Held: The failure to obtain permission to 
continue the business would not per se cast absolute liability on the 
executrix, and it was found that she was not guilty of misappropriation 
of estate assets. 


Statute of Frauds Does Not Apply to Resulting Trust of Land 
Payne v. Box, Arkansas Supreme Court, 105 Ark. L.R. 817 (1959) 


Defendants had purchased land from plaintiff, and alleged that the 
land had been deeded in trust to plaintiff to secure the loan of the pur- 
chase price to defendants. Plaintiff contended that no resulting trust 
was created because such action was barred by the statute of frauds. 
Held: The statute of frauds does not apply to resulting trusts, and title 
should be vested in defendants. 
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Bigamous Marriage Estops Husband to Claim as Heir of First Wife 
Harrison v. G. & K. Investment Company, Mississippi Supreme Court, December 7, 1959 


Decedent died intestate. Her husband had contracted a second 
marriage without obtaining a divorce. Held: Under a statute of pro- 
viding for descent to “her husband”, the bigamous marriage estopped 
the claimant from inheriting any part of the estate of his former spouse. 


Discretion as to Time of Payment of Legacies 
Does Not Bar Interest on Late Payment 


Kinghorn v. Athorne, New Hampshire Supreme Court, November 24, 1959 


Decedent's Will gave her executor “absolute discretion” as to the 
time of payment of legacies, and he distributed them more than one 
year after the date of her death. Held: The granting of such dis- 
cretion was insufficient to overcome the legal preseumption that interest 
accrued on the legacies from one year after decedent’s death to the date 
the legacies were paid. 


Income Beneficiaries Not Entitled to Part of Stock Dividend 
Representing Capitalization of Capital Surplus 


In re Bingham, New York Court of Appeals, November 19, 1959 


Two corporations had declared stock dividends by capitalizing a 
portion of their capital surplus and retained surplus accounts. The 
trustee had apportioned to income that portion representing capitaliza- 
tion of retained earnings. Held: The income beneficiaries were not 
entitled to the portion representing capitalization of capital surplus, even 
if such surplus was composed of capitalized earning of prior years. 


Stock Owned by Nonresident Interstate Does Not 
Escheat to State of Incorporation 
State of California v. State Tax Commission, Washington Supreme Court, 
155 Wash. Dec. 153 (1959) 

Decedent, a resident of California, died intestate and without heirs 
owning stock in a Washington corporation. Held: Under a statute 
providing for escheat to Washington “of any property within this state”, 
there was no property within Washington, since the corporation was an 
entity distinct from its shareholders. 


59 
id 


o- 
od 


he 
ne 
is- 
st 


he 
a- 
ot 
en 


irs 
te 


” 
2? 


an 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Interest Rates In The 1960's 


New York University Professor 
Marcus Nadler predicts relatively 
high interest rates in the decade 
ahead. He anticipates a strong 
demand for capital and a limited 
ability on the part of the banks to 
expand their investments. He fore- 
sees little likelilhood of a return to 
the money market conditions that 
prevailed prior to the Treasury- 
Federal Reserve accord of 1951, 
or during the recession years of 
1953-54 and 1957-58. 

One basis for this conclusion is 
the changed international position 
of the dollar and the restoration of 
the international money market. A 
logical expectation is that money 
rates—particularly short-term rates 
—will be determined not only by 
domestic business activity, but also 
by money market conditions pre- 
vailing throughout the leading in- 
dustrial countries of the world. 

Will inflationary dangers persist 
and will fiscal discipline be prac- 
ticed? The answers, declares Pro- 
fessor Nadler, will govern the cost 
of long-term money and the availa- 
bility of capital seeking an outlet 
in bonds and mortgages. A curb- 
ing of inflationary pressures and a 
balancing of the Federal budget 
over the period would be salutary. 
These developments could prompt 
a more even economic growth and 
make capital available for all le- 
gitimate purposes; under such cir- 
cumstances, interest rates during 
the decade as a whole should not 
be higher than those which prevail- 


ed at the start of this year. 

Professor Nadler emphasizes the 
fact that a surplus in the Federal 
budget will favorably affect the 
capital market—particularly if the 
surplus is used to retire debt held 
by noncommercial banks. This 
would increase the supply of funds 
for investment, buoy up bond 
prices and lead to lower interest 
rates. Furthermore, the curbing 
of inflationary pressures and the 
application of fiscal discipline 
would induce institutional invest- 
ors to follow a balanced policy be- 
tween bonds and equities. Reflect- 
ing such conditions, bond prices 
would remain firm and prices of 
equities would reflect the econom- 
ic growth of the country and the 
rise in profits for some industries 
and corporations. 

On the other hand, lack of fiscal 
discipline and persistence of infla- 
tionary pressures will have adverse 
effects on the bond market. The 
demand for fixed-income securi- 
ties, such as bonds and mortgages, 
would tend to decline; at the same 
time, the desire to hedge against 
the constant depreciation of the 
dollar would increase. Individuals 
and institutions would shy away 
from securities which are unfavor- 
ably affected by the constant in- 
crease in the cost of goods and ser- 
vices. Such conditions would 
compel the Reserve authorities to 
follow a policy of restraint, which 
would lower the availability of 
bank credit and induce a contin- 
uance of the rise in interest rates. 
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Shifts In Savings 


The past decade witnessed a 
gradual but pronounced shift in 
the flow of funds among the vari- 
ous classes of savings and invest- 
ing institutions. In addition, in- 
vesting policies have undergone 
far-reaching changes. ll this, 
says economist Roy L. Reierson of 
the Bankers Trust Company of 
New York, has given a new look 
to the capital markets, unlike the 
complexion of the late 1940's. 


Among all savings intermediar- 
ies, savings and loan institutions 
experienced the most dynamic ex- 
pansion; they have become the 
largest single institutional source 
of funds of the capital markets, 
with the great bulk of their inflow 
going into real estate mortgages. 
Rapid growth has also been ex- 
perienced by corporate pension 
funds, the retirement funds of state 
and local governments, and invest- 
ment companies. Although the an- 
uual increase in the inflow of funds 
to these latter institutions is still 
small relative to the capital mar- 
kets as a whole, there has been a 
sharp upsurge in recent years. In 
passing, it should be noted that a 
large proportion of the new money 
has been going into equities. 


A slackened rate of growth, how- 
ever, has been experienced by the 
two classes of institutional invest- 
ors which had heretofore dominat- 
ed the investment markets. Life 
insurance companies continue to 
add to their assets rather independ- 
ently of the business climate, but 
at a reduced rate. And although 
savings banks have been gaining 
deposits at a good pace when bus- 
iness lags, such deposits have been 
slow to expand when business ac- 
tivity increases. 
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This shifting in the order of im- 
portance among institutional in- 
vestors, along with new trends in 
investment policies, has brought 
changes in the allocation of funds. 
The flow into mortgages has in- 
creased, there has been a grow- 
ing preference for equity securities 
and, finally holdings of U. S. Treas- 
ury obligations have declined. 


All of this has not been without 
impact on the corporate bond mar- 
ket. Corporate pension funds, 
which used to invest predominant- 
ly in corporate obligations, have 
switched increasingly to equities. 
The slower growth of life insur- 
ance companies has also detracted 
from bond market support. Some 
partial offset, however, has been 
provided by state and local gov- 
ernment retirement funds which 
have laid greater emphasis on in- 
vestment in corporates at the ex- 
pense of Treasury and other gov- 
ernmental obligations. These de- 
velopments have not been advan- 
tageous to corporate borrowers. 


In the light of the above, it is 
easy to understand why the mar- 
kets for private debt obligations 
have been characterized by cross- 
currents. And as Dr. Reierson also 
points out, both savings and invest- 
ing institutions have exhibited a 
widespread and persistent slacken- 
ing of investment interest in Treas- 
ury securities. Life insurance com- 
panies and mutual savings banks 
have, over the years, reduced their 
Government holdings very sub- 
stantially because of the abundant 
availability of other investments at 
attractive yields. Although it is 
true that savings and loan associa- 
tions have remained active buyers 
of Governments, their purchases 
have been moderate; such acqui- 
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tions have been impelled only by 
the necessity of maintianing re- 
serves of Treasuries in line with 
rapid deposit growth. 

Dr. Reierson calls attention- to 
the increasing preference for 
equity securities. This is evidenced 
by the rapid growth of investment 
companies and the fact that cor- 
porate pension funds are now in- 
vesting about 50 per cent of their 
annual inflow of funds in equities— 
as contrasted with only about 20 
per cent or a considerably lower 
amount some 10 years ago. And 
although the amounts involved are 
still quite small, life insurance 
companies and savings banks have 
also displayed greater interest in 
common stocks. Dr. Reierson es- 
timates that perhaps one-seventh of 
the total flow of funds into savings- 
investing institutions (including 
investment companies) is now be- 
ing placed in equities. This com- 
pares with roughly one-tenth as re- 
cently as five years ago. 

“The expansive economic en- 
vironment in sight for 1960,” Dr. 
Reierson declares “make it rea- 
sonable to conclude that the basic 
trends at work in the capital mar- 
kets over the past ten years and 
more will continue to affect market 
conditions in the year ahead.” 


Coordinated Trust Plan 


Although every “country bank” 
likes to offer trust services to its 
customers, some are unable to do 
so — either because of the econom- 
ics of the situation or because they 
have never been granted trust 
powers. A solution to this dilemma 
is provided by Birmingham, Ala. 
attorney A. Key Foster in the form 
of “The Coordinated Trust Plan.” 

Speaking before the Mid-Winter 
Trust Conference of the American 


Bankers Association, Mr. Foster 
suggests that the local bank adopt 
the following procedure. First, 
where necessary, the designation 
of some junior officer as trust offi- 
cer and application for trust pow- 
ers. This trust officer, Mr. Foster 
observes, “who is chosen almost ex- 
clusively because of his ability to 
meet the trust prospects on the 
proper basis, proceeds to spread 
the word among the directors and 
large depositors that ‘our bank’ is 
now qualified to render trust ser- 
vices under a Coordinated Plan 
with the . . . National Bank of . . ., 
which bank has a trust department 
equipped to render every trust ser- 
vice that may be needed.” 

What the trust officer proceeds 
to do is this. He maps out a time 
schedule for the estate planning 
man from the city bank, which will 
permit him to spend the day inter- 
viewing prospects at the country 
bank. Prior to such arrival, the 
trust officer arranges properly 
spaced appointments between 
prospects and the estate planning 
man, with the latter conducting his 
interviews in the presence of the 
local bank officer. In this way, the 
country banker rapidly learns the 
technique of selling trust services. 
The city bank agrees to arrange 
for such interviews every few 
months and places the names of 
the local bank prospects on its 
trust mailing list, to insure receipt 
of all direct-by-mail advertising 
material. 

The mechanics are outlined by 
Mr. Foster as follows. The coun- 
try bank is qualified to perform 
most of the services as executor, 
such as probating the will; secur- 
ing the issuance of the letters of 
administration; handling the local 
real estate; voting the stock of the 
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local corporation, etc. On the 
other hand, the city bank makes 
out the estate and income tax re- 
turns; invests the proceeds of life 
insurance; takes control of the list- 
ed stocks, bonds and cash; and sets 
up the bookkeeping system. 

In this type of situation, there is 
no contact between the city bank 
and the beneficiaries. A local law- 
yer drafts the will and serves as at- 
torney for the estate. Local insur- 
ance underwriters retain contact 
with the estate. After the testa- 
tor’s demise, the commercial bank 
account of the estate remains with 
the local bank. 

As to fees, these are divided on 
the basis of the work done. As to 
the division of the work, this is us- 
ually controlled by the local bank. 

According to Mr. Foster, the 
plan works best between a very 
large bank and those institutions 


lacking trust departments or hav- 


ing very small ones. One large 
Alabama bank, Mr. Foster explains, 
has correspondent accounts from 
over 87 per cent of the banks in the 
state. Most of these banks have 
no trust departments, nor are they 
interested in going into trust work. 
On the other hand, they do want to 
have trust services available to 
their customers. 


Institutional Stock Purchases 
In Sweden 


According to Index, the monthly 
economic review of Svenska Han- 
delsbanken, the situation with re- 
spect to equity prices and institu- 
tional purchases of equities in 
Sweden is very much like our own. 

Viewed internationally, the In- 
dex comments, the upswing in 
share prices in Sweden was not ex- 
ceptional. “The same tendency,” 
it is observed, “has been noted in 
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the USA and in particular, in Great 
Britain and West Germany. The 
probable explanation is that the 
share market has anticipated the 
return of brighter business condi- 
tions. Another factor is that the 
deterioration in the value of money 
has gradually persuaded more peo- 
ple to seek ‘safe’ investments and, 
for many, the purchase of shares 
has seemed the logical step. Infla- 
tion-proof savings through shares 
is advantageous from the taxation 
tion point of view. In Sweden 
capital gains are taxed according 
to a decreasing scale which falls to 
zero after the shares have been 
owned for five years. Joint-stock 
companies are free from tax on 
dividends received from other com- 
panies. The result has been that 
the demand for shares has increas- 
ed at the same time as share own- 
ership has tended to become more 
rigid than ever. The majority of 
share-buyers today regard shares 
as a long-term investment and not 
as a short-term speculation. The 
increased tendency of shares to 
disappear in the buyers’ portfolios 
is reflected by the reduced rate of 
turnover. In the early 1950's an- 
nual turnover accounted for 8-10 
per cent of the total market value 
of shares, whereas the present fig- 
ure is around 5 per cent. The ma- 
terial introduced into the market 
via new issues by no means suffices 
to cover the latent demand. For 
example, during both 1957 and 
1958 the volume of shares purchas- 
ed by the insurance companies and 
holding companies alone exceeded 
the new issues during the same 
two-year period.” 


Charge-Account Banking 


A growing number of commercial 
banks have adopted two relatively 
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new lending techniques—charge- 
account banking and the check- 
credit system. A description of 
these “New Fashions in Consumer 
Lending” appears in a recent is- 
sue of Business Conditions of the 
Federal Reserve Bank of Chicago. 

First launched about ten years 
ago, the charge-account plan is 
now offered by about 150 commer- 
cial banks throughout the country. 
Under the plan, individuals receive 
charge cards from the bank, and 
these are honored by participating 
retail merchants. After a credit 
sale, the merchant forwards the 
sales slip to the sponsoring bank, 
which immediately credits the a- 
mount of the sale—less a service 
fee of 5 to 7 per cent—to the mer- 
chant’s deposit account. 

The bank sends the customer 
itemized monthly statements. If 
the customer remits in full during 
the next two weeks or so on pur- 
chases of the preceding month, no 
charge for the short-term credit 
accommodation is made. However, 
if payment is delayed beyond this 
period, the account is placed on 
an installment basis which is usu- 
ally for a term of 3 to 6 months. 
Carrying charges are on the order 
of 1 or 1% per cent monthly on the 
outstanding balance. The custom- 
er’s credit-worthiness, as well as his 
maximum credit, are established by 
the bank before the customer re- 
ceives his credit card. 

Although the merchant pays the 
service fees on charge sales, he 
may still come out ahead on bal- 
ance. He does not have to main- 
tain his own credit operation and 
may also benefit from some nomi- 
nal economies. These are the sav- 
ings on postage, stationery and 
clerical work which billings and 
collections ordinarily require. 
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Another advantage to merchants 
is that working capital no longer 
needs to be tied up in receivables. 
Under traditional practice, says 
the Chicago Reserve Bank, mer- 
chants who extend charge credit 
often seek to realize cash immedi- 
ately by borrowing. Accordingly, 
the discount fee paid by partici- 
pants in a charge-account banking 
plan is a counterpart of either in- 
terest paid for direct bank accom- 
modation, or the foregone earning 
power in the form of receivables. 
Also, the cost of operating a credit 
department may be eliminated or 
reduced. 

Charge-account 


banking iis 


broader than agency card systems. 
Bank plans alone provide for ex- 
tended credit accommodation and 
make explicit provision for install- 
ment repayment in such cases. In 
effect, they combine the conven- 
charge-account 


tional principle 
with the long familiar practice of 
extending consumer credit for 
short to intermediate periods. 
Another plan, the check-credit, 
is a more recent innovation. Under 
this system, the would-be borrower 
takes the initiative by arranging a 
“line of credit” with his bank. The 
authorized ceiling on his indebted- 
ness, a set dollar amount, is usually 
12, 20 or 24 times the sum that he 
and his banker establish as the ap- 
propriate monthly payment. The 
borrower receives a book of speci- 
ally encoded checks which he uses 
at his discretion. As soon as the 
check is presented to the issuing 
bank for collection, a loan in the 
amount of the check plus charges 
is created. The charge is usually 1 
per cent a month on the balance 
and 25 cents for each check drawn. 
Monthly payments in the initially 
stipulated amount are required. 





260 THE BANKING 


This plan, which requires no di- 
rect participation by the merchant, 
was first placed in operation in 


1955 by the First National Bank of 
Boston. 


Uniform Commercial Code 


Murdock K. Goodwin, General 
Counsel of the Federal Reserve 
Bank of Philadelphia, has prepared 
a “Digest of Secured Transactions” 
provided for in Article 9 of the 
Uniform Commercial Code. Since 
the Pennsylvania Code now con- 
forms to the 1958 Official Text of 
the American Law Institute and 
Commissioners on Uniform State 
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Laws, this Digest may be useful in 
other states which have adopted 
the Code and to those in states 
where the Code is under consider- 
ation. 


The Digest consists of only two 
pages and is folded into convenient 
size. It outlines the salient fea- 
tures of Article 9 in a functional 
manner and constitutes a handy 
desk reference. 


Copies may be obtained by ad- 
dressing requests to the Public Re- 
lations Department. Federal Re- 
serve Bank of Philadelphia, Phila- 
delphia, Pa. 


BANKING COMMISSIONER’S APPROVAL NEEDED TO 
OPEN STATE SAVINGS AND LOAN ASSOCIATION 


The Supreme Court of Texas has ruled that a state savings 
and loan association must have the prior approval of the State 
Banking Commissioner to open a branch operation even though 
a requirement of such approval is not specified in existing statutes. 
The court reasoned that the requirement for approval is implied 
in the laws of the state which give the executive branch of the 
government authority to approve or disapprove charters of sav- 


ings and loan institutions. 








